UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs, All

Idaho Supreme Court Records & Briefs

8-24-2018

Richel Family Trust v. Worley Highway District Clerk's Record Dckt.
46172

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs

Recommended Citation
"Richel Family Trust v. Worley Highway District Clerk's Record Dckt. 46172" (2018). Idaho Supreme Court
Records & Briefs, All. 7798.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/7798

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho Supreme Court Records & Briefs, All by
an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDAHO

Richel Family Trust
vs.
Worley Highway District, Jeanne Buell

Supreme Court Case No. 46172

CLERK’S RECORD ON APPEAL

Appeal from the District Court of the First Judicial District,
in and for the County of Kootenai

HONORABLE RICHARD S. CHRISTENSEN

Scott Poorman

Susan P Weeks

Attorney for Appellant

Dennis M Davis

Coeur d’Alene, Idaho

Attorney for Respondents
Coeur d’Alene, Idaho
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-3904
Richel Family Trust
vs.
Worley Highway District, Jeanne Buell

§
§
§
§

Location: Kootenai County District Court
Judicial Officer: Christensen, Richard S.
Filed on: 05/23/2016

CASE INFORMATION

Bonds
Transcript Bond
5/30/2018
Counts: t

Transcript Bond
5/30/2018
Counts: I

AA- All Initial District Court
Case Type: Filings (Not E, F, and H1)

$.00
Posted

Case 05/29/2018 Appealed Case Status: Supreme Court Appeal
$200.00
Converted

CASE ASSIGNMENT

DATE

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV-2016-3904
Kootenai County District Court
05/23/2016
Christensen, Richard S.

PARTY INFORMATION

Plaintiff

Richel Family Trust

Defendant

Buell, Jeanne

Lead Attorneys
Poorman, Scott Lee
Retained
208-772-6800(W)

Davis, Dennis Milan
Retained
208-667-4000(W)
Weeks, Susan Patricia
Retained
208-667-0683(W)

Worley Highway District

EVENTS

DATE

&

ORDERS OF THE C0llRT

05/23/2016

New Case Filed Other Claims
New Case Filed - Other Claims

05/23/2016

ROA - Converted Event
Filing: AA- All initial civil case filings in District Court of any type not listed in categories E,
F and H(I) Paid by: Poorman, Scott Lee (attorney for Richel Family Trust) Receipt number:
0021160 Dated: 5/2312016 Amount: $221.00 (Check) For: Richel Family Trust (plaintiff)

05/23/2016

06/22/2016

06/22/2016

INDEX

.Petition
for Judicial Review
ROA - Converted Event
Filing: 11 - Initial Appearance by persons other than the plaintiff or petitioner Paid by: Davis,
Dennis M. (attorney for Buell, Jeanne) Receipt number: 0025598 Dated: 6/2212016 Amount:
$136. 00 (Check) For: Buell, Jeanne (defendant)

11 Notice of Appearance
- Dennis M Davis obo Jeanne Buell
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-3904
07/07/2016

Hearing Scheduled
Hearing Scheduled (Status Conference 08/29/2016 03:00 PM)

07/07/2016

•

07/19/2016

•

07/19/2016

.Notice
of lodging Transcript and Agency Record

08/09/2016

ffl Motion

Notice of Hearing
Miscellaneous
Estimated Cost/or Preparation a/Transcript and Agency Record

Petitioner's Motion to Augment Record
08/09/2016

'II Motion
Petitioner's Motion to Stay Enforcement of Validation Order

08/09/2016

11 Memorandum In Support of Motion
Petitioner's Motion to Stay Enforcement of Validation Order and Motion to Augment Record

08/10/2016

Hearing Scheduled
Hearing Scheduled (Motion to Stay 08/29/2016 03:00 PM) stay enforcement of order and
motion to augment - set by Scott Poorman

08/10/2016

•

08/23/2016

1/1 Objection

Notice of Hearing
on Petitioner's Motion to Stay Enforcement of Validation Order and Motion to Augment
Record

Jeanne Buell's Objection To Petitioner's Motion to Stay Enforcement Of Validation Order And
Motion
To Audgment Record
08/26/2016

08/26/2016

ROA - Converted Event
Email Sent Date: 08126/2016 11:53 am To: dmd@witherspoonkelley.com;
conniem@witherspoonkelley.com and
sweeks@jvwlaw.net
scott@poormanlegal.com No Files Attached.

II Motion
Supplement to Petitioner's Motion to Augment Record

08/29/2016

08/29/2016

08/29/2016

Hearing Vacated
Hearing result for Motion to Stay scheduled on 08/29/2016 03:00 PM: Hearing Vacated stay
enforcement of order and motion to augment - set by Scott Poorman
•

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Status Conference scheduled on 08/29/2016 03:00 PM: District Court
Hearing Held
Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing estimated: under JOO pages

Status Conference (3:00 PM) (Judicial Officer: Christensen, Richard S.)
Hearing result for Status Conference scheduled on 08/29/2016 03:00 PM: District Court
Hearing Held
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE

No. CV-2016-3904

Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing estimated: under I 00 pages
08/29/2016

CANCELED Motion to Stay (3:00 PM) (Judicial Officer: Christensen, Richard S.)
Vacated
stay enforcement of order and motion to augment - set by Scott Poorman Hearing result for
Motion to Stay scheduled on 08/29/2016 03:00 PM: Hearing Vacated

08/30/2016

Hearing Scheduled
Hearing Scheduled (Status Conference 10/24/2016 03:00 PM)

08/30/2016

11 Notice of Hearing

09/08/2016

Hearing Scheduled
Hearing Scheduled (Status Conference I J/0712016 03:00 PM) RESET FROM OCTOBER 24.
2016-SCOTT POORMAN IS UNAVAILABLE

09/08/2016

Hearing Vacated
Hearing result/or Status Conference scheduled on 10/24/20/6 03:00 PM: Hearing Vacated

09/08/2016

'II Amended
Notice of Hearing

09/26/2016

10/17/2016

I 0/17/2016

10/24/2016

•

Notice
of lodging ofSupplemental Agency Record

Hearing Scheduled
Hearing Scheduled (Motion 11/07/20/6 03:00 PM) Motion to Augment Record
Mr Poorman - JO minutes
•

Notice of Hearing
Amended

CANCELED Status Conference (3:00 PM) (Judicial Officer: Christensen, Richard S.)
Vacated
Hearing result/or Status Conference scheduled on /0/24120/6 03:00 PM: Hearing Vacated

11/02/2016

.Notice
of Settlement and Filing ofAgency Record, Supplemental Agency Record and Transcript
(complete document in Expando #2)

11/07/2016

'II DC Hearing Held: Court Reporter: # of Pages:
Hearing result/or Status Conference scheduled on I 1107/20/6 03:00 PM: District Court
Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing estimated: RESET FROM OCTOBER 24. 20 I 6 SCOTT POORMAN IS UNAVAILABLE under JOO pages

11/07/2016

ffl DC Hearing Held: Court Reporter: # of Pages:
Hearing result/or Motion scheduled on ///07/2016 03:00 PM: District Court Hearing Held
Court Reporter: Keri Veare
Number a/Transcript Pages for this hearing estimated: Motion to Augment Record
Mr Poorman - JO minutes under JOO pages

11/07/2016

Status Conference (3:00 PM) (Judicial Officer: Christensen, Richard S.)
RESET FROM OCTOBER 24, 20/6 - SCOTT POORMAN IS UNAVAILABLE Hearing result
for Status Conference scheduled on ///07/2016 03:00 PM: District Court Hearing Held
Court Reporter: Keri Veare
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-3904
Number of Transcript Pages for this hearing estimated:

11/07/2016

12/15/2016

Motion Hearing (3:00 PM) (Judicial Officer: Christensen, Richard S.)
Motion to Augment Record
Mr Poorman - IO minutes Hearing result for Motion scheduled on 11/07/2016 03:00 PM:
District Court Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing estimated:

11 Decision or Opinion
Memorandum Decision and Order on Petitioners' Motion to Stay and to Augment the Record

01/23/2017

Hearing Scheduled
Hearing Scheduled (Motion 02/14/2017 03:00 PM) to Augment the Record

02/01/2017

Hearing Vacated
Hearing result for Motion scheduled on 02/14/2017 03:00 PM: Hearing Vacated to Augment
the Record

02/01/2017

Hearing Scheduled
Hearing Scheduled (Motion 02/2212017 03:00 PM) To Augment the Record - 15 minutes

02/08/2017

11 Motion
Respondent's Motion to Augment Record

02/08/2017

11 Notice of Hearing

02/08/2017

~ Declaration
of Kevin Howard in Support of Respondent's Motion to Augment Record

02/14/2017

02/16/2017

CANCELED Motion Hearing (3:00 PM) (Judicial Officer: Christensen, Richard S.)
Vacated
to Augment the Record Hearing result for Motion scheduled on 02114120 l 7 03:00 PM:
Hearing Vacated

'Ill Notice
of No Objection to Respondent Worley Highway District's Motion to Augment Record

02/22/2017

02/22/2017

•

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Motion scheduled on 02/22/2017 03:00 PM: District Court Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing estimated: To Augment the Record - 15 minutes
under l 00 pages

Motion Hearing (3:00 PM) (Judicial Officer: Christensen, Richard S.)
To Augment the Record- 15 minutes Hearing result for Motion scheduled on 02/22/2017
03:00 PM: District Court Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing estimated:

02/22/2017

•

02/23/2017

'l1order

Non-Opposition
Petitioners' Notice of No Objection to Worley Highway District's Motion to Augment Record

Granting Respondent's Motion To Augment Record

06/12/2017

'II Notice
PAGE40F7
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-3904
of Transcript Preparation - 26 pgs - Danelle Bungen
10/03/2017

11 Miscellaneous
Estimated Cost/or Preparation o/Transcript and Agency Record on Remand

10/03/2017

'IINotice
of Lodging of Transcript and Agency Record on Remand

11/01/2017

Hearing Scheduled
Hearing Scheduled (Motion for Summary Judgment 1212112017 03:00 PM)

I 1/08/2017

Hearing Scheduled
Hearing Scheduled (Status Conference 12/05/2017 03:00 PM)

I 1/08/2017

•

I 1/22/2017

.Affidavit
of Scott L Poorman In Support Of Petitioners' Motion For Summary Judgment

11/22/2017

1\1 Memorandum In Support of Motion

Notice of Hearing

Petitioners' Motion For Summary Judgment
11/22/2017

11 Motion for Summary Judgment
Petitioners' And Notice Of Hearing

11/30/2017

11Notice
of Settlement And Filing OfAgency Record (Remand Hearing) And Transcript (Remand
Hearing)

12/05/2017

11 DC Hearing Held: Court Reporter: # of Pages:
Hearing result/or Status Coriference scheduled on 12/05/2017 03:00 PM: District Court
Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing estimated: Less than I 00

12/05/2017

Hearing Vacated
Hearing result/or Motion/or Summary Judgment scheduled on 12/21/2017 03:00 PM:
Hearing Vacated

12/05/2017

Hearing Scheduled
Hearing Scheduled (Oral Argument 03/07/2018 03:00 PM)

12/05/2017

Status Conference (3:00 PM) (Judicial Officer: Christensen, Richard S.)
Hearing result/or Status Coriference scheduled on 12/05/2017 03:00 PM: District Court
Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing estimated: Less than JOO

12/06/2017

9order
for Hearing and Setting of Briefing Schedule on Administrative Appeal

12/21/2017

CANCELED Motion for Summary Judgment (3:00 PM) (Judicial Officer: Christensen,
Richard S.)
Vacated
Hearing result/or Motion/or Summary Judgment scheduled on 12/21/2017 03:00 PM:
Hearing Vacated
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-3904
01/04/2018

. . Brief Filed
Petitioners' Opening Brief

01/24/2018

111Notice
of Filing of Supplemental Page to the Agency Record (on Remand)

02/01/2018

11 Brief on Appeal
Worley Highway District's Response Brief on Appeal

02/01/2018

02/12/2018

. . Brief Filed
Respondent Jeanne Buell's Brief

'II Notice
of Correction of Errata

02/21/2018

11 Brief Filed
Petitioners' Reply Brief

03/07/2018

'II DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Oral Argument on Appeal scheduled on 03/07/2018 03:00 PM: District
Court Hearing Held
Court Reporter: Julie Foland
Number of Transcript Pages for this hearing estimated: under 100 pages

03/07/2018

03/09/2018

Oral Argument (3:00 PM) (Judicial Officer: Christensen, Richard S.)
Hearing result for Oral Argument on Appeal scheduled on 03/07/20/8 03:00 PM: District
Court Hearing Held
Court Reporter: Julie Foland
Number of Transcript Pages for this hearing estimated: under I 00 pages
11Notice
Of Lodging Amended Agency Record (On Remand)

04/18/2018

11 Decision or Opinion

05/29/2018

1111 Notice of Appeal

05/29/2018
08/21/2018

Appeal Filed in Supreme Court

'II Transcript Lodged
-Julie Fa/and - 44 pages

08/23/2018

11 Reporter's Notice ofTranscript(s) Lodged
Danelle Bungen - 28 Pages

DATE

FINANCIAL INFORMATION

Defendant Buell, Jeanne
Total Charges
Total Payments and Credits
Balance Due as of 8/23/2018

136.00
136.00
0.00

Plaintiff Richel Family Trust
Total Charges
Total Payments and Credits
Balance Due as of 8/23/2018

450.00
450.00
0.00

PAGE 60F 7

Page 7

Printed on 08/23/20/8 at 5:43 PM

KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-3904
Defendant Buell, Jeanne
Civil Cash Bond Account Type Balance as of 8/23/2018

0.00

Plaintiff Richel Family Trust
Civil Cash Bond Account Type Balance as of 8/23/2018

24.00
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V
Scott L. Poorman, ISB #4701
SCOTT L. POORMAN, P.C.
8884 North Government Way, Suite E
Post Office Box 2871
Hayden, ID 83835
Telephone: (208) 772-6800
Facsimile: (208) 772-6811
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Attorneys for Petitioners

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

RICHEL FAMILY TRUST, by Darleen Sheldon,
Donald Richel and Marla Gray as Co-Trustees,

Case CV 16-

3°104

Petition for Judicial Review

Petitioners,
vs.

Fee Category A.
Fee: $221.00

WORLEY HIGHWAY DISTRICT, a political
subdivision of the State of Idaho; and JEANNE
BUELL,
Respondents.

Petitioners, as Co-Trustees of the RICHEL FAMILY TRUST, by and through their
attorney, Scott L. Poorman, hereby petition the Court for judicial review of an administrative
decision of the WORLEY HIGHWAY DISTRICT as follows:
I.
The RICHEL FAMILY TRUST is an Idaho trust and is the owner of certain real property located
in Kootenai County, Idaho, legally described in Exhibit "A" attached and incorporated herein.
Said real property is hereafter referred to as the "Richel Property."
II.

Respondent Worley Highway District is a political subdivision of the State of Idaho.

FUCH CHRISTENSEN

Petition for Judicial Review

Page 9

Page - 1

V
III.
Respondent JEANNE BUELL is believed to be a resident of Kootenai County, Idaho, and is the
record owner of certain real property located in Kootenai County as described in Exhibit "B"
attached and incorporated herein. Said real property is hereafter referred to as the "Buell
Parcel."
IV.
For the convenience of the Court, a parcel map showing the location of the Richel Property and
the Buell Parcel is attached and incorporated as Exhibit "C".

V.
Respondent Jeanne Buell petitioned the Worley Highway District to validate a public highway
across a portion of the Richel Property in accordance with the process set forth in Idaho Code
Section 40-203A.
VI.
A public hearing on said petition was conducted by the Worley Highway District on February
24, 2016.
VII.
On April 27, 2016, the Highway District Board of Commissioners approved written Findings of
Fact, Conclusions and an Order validating the roadway as requested by Jeanne Buell. A certified
copy of the recorded Validation Order is attached and incorporated herein as Exhibit "D".
VIII.
Petitioners are affected persons who have a bona fide interest in the Richel Property and are
aggrieved by the Validation Order issued and recorded on April 27, 2016. Petitioners are

Page -2

Petition for Judicial Review

Page 10

V
entitled to judicial review of the decision of the Worley Highway District pursuant to Idaho Code
§40-208.
IX.
This Court has jurisdiction to hear this petition for judicial review pursuant to Idaho Code §40208 and Idaho Rule of Civil Procedure 84.
X.

Preliminary Statement of Issues for Judicial Review
Petitioners seek judicial review of the following issues:
Whether the Validation Order issued by the Worley Highway District was:
a. arbitrary, capricious and an abuse of discretion;
b. made in violation of statutory or constitutional provisions;
c. not supported by substantial evidence on the record as a whole; and
d. in excess of the statutory authority granted to the Highway District.
Petitioners may assert other issues subsequently discovered for judicial review.
XI.
Substantial rights of the petitioners have been prejudiced by the actions of the Worley Highway
District for which the petitioners have no plain, speedy and adequate remedy at law.
XII.
The February 24, 2016 hearing before the Highway District Board of Commissioners was
recorded; however, petitioners are informed that the audio recording was erased by the Highway
District staff in accordance with the adopted procedures of the Highway District. Nevertheless,
the petitioners request a transcript of the hearing and deliberations conducted on February 24,
2016 in accordance with Idaho Code §40-208(4) and Civil Rule 84(d). Petitioners further
request that the Highway District transmit to the Court the full public record of all the documents

Page -3
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V
and proceedings related to its Validation Order dated April 27, 2016 in the matter of Road
Validation Petition for Road No. 20 within thirty (30) days after service of this Petition. The
estimated cost to prepare the agency record and all transcripts will be tendered to the Highway
District upon request.
XIII.
Should the record appear inadequate or incomplete in this matter, petitioners request a hearing to
supplement the record.
XIV.
The petitioners may request corrections and/or evidence in addition to the record, including proof
as to irregularities, pursuant to Idaho Code 40-208(4).

xv.
Petitioners request oral argument and leave to file written briefs in support of this petition.
XVI.
As a direct and approximate result of the respondents' actions, the petitioners have incurred and
continue to incur attorney fees in the prosecution of this action. Petitioners are entitled to
recover their reasonable attorney fees and costs from the respondents pursuant to Idaho Code
§12-117 and other applicable statutes.
WHEREFORE, Petitioners pray for the following relief:
1. For an Order staying the implementation of the Validation Order approved by the Worley
Highway District during the pendency of this appeal;
2. For an Order finding that the decision of the Worley Highway District approving the
validation of Road 20 across the petitioners' real property was arbitrary, capricious and an
abuse of discretion; made in violation of the petitioners' statutory and constitutional rights;
not supported by substantial evidence in the record as a whole; and/or in excess of the
Highway District's statutory authority;

Page -4
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V
3. For an Order vacating the Highway District's Validation Order and denying the petition of
Jeanne Buell to validate Road 20 across the petitioners' property;
4. For reimbursement of all reasonable attorney fees and costs incurred by the petitioners in the
prosecution of this action;
5. For such other relief as the court deems proper and just.
DATED this

Z3._ day of May, 2016.
SCOTT L. POORMAN, P.C.

Certi 1cate of Service

ZJ

I hereby certify that on the
day of May, 2016, a true and complete copy of the foregoing
Petition for Judicial Review was delivered as follows:

D
D

JE{

U.S. mail postage paid
fax transmission
hand delivery

Worley Highway District
Board of Commissioners
12799 W. Ness Road
Worley, ID 83876

D U.S. mail postage paid
D fax transmission
~ hand delivery

Susan P. Weeks
James, Vernon & Weeks, PA
Attorney for Worley Highway District
1626 Lincoln Way
Coeur d'Alene, ID 83814-2971

D
D

Dennis M. Davis
Witherspoon Kelley
Attorney for Jeanne Buell
608 Northwest Blvd., Suite 300
Coeur d'Alene, ID 83814

X

U.S. mail postage paid
fax transmission
hand delivery

I further certify that I have requested the estimated fee for preparation of the agency record and
transcripts of all audio recordings, and said amount will be tendered to the Worley Highway
District upon request.
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...
V

Richel Property

The North half of the Northeast Quarter and the Southwest Quarter of the
Northeast Quarter; the East half of the Northeast Quarter of the Northwest
Quarter and the South half of the Northwest Quarter; and the West half of the
Northeast Quarter of the Northwest Quarter and the Northwest Quarter of the
Northwest Quarter, all in Section 34, Township 47 North, Range 4 West, Boise
Meridian, Kootenai County, State of Idaho.
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BEFORE THE BOARD OF COMMISSIONERS
WORLEY HIGHWAY DISTRICT

In the Matter of:

)
)

)
Road Validation Petition
For Road No. 20 in Worley )
)
Highway District
I.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND
VALIDATION ORDER

COURSE OF PROCEEDINGS:

Jeanne Buell petitioned the Worley Highway District to conduct a petition for road
1.
validation on a portion of Road No. 20 (Sunny Slopes Road) located in Section 34 of Township
47North, Range 4 West, Boise Meridian, Kootenai County, Idaho.
On November 25, 2015, at a regularly scheduled Board meeting, the Board of
2.
Commissioners reviewed the petition and determined to conduct a public hearing on the petition.
On January 22, 2016, staff caused certified mailings to be sent to abutting and close
3.
property owners; and notices to utility companies.

Notice of the public hearing was published in the Coeur d'Alene Press on February 4,
4.
2016, February 10, 2016, and February 16, 2016.
The Board directed staff to prepare a report pursuant to Idaho Code 40-203A (2) (b). A
staff report was submitted February 16, 2016.

5.

A public hearing convened February 24, 2016. The staff report was presented. Public
6.
testimony was heard and additional evidence was presented.
7.

of Commissioners conducted deliberations.
The public hearing was closed and the_:Board
,

Based upon the documents received in the record, the testimony received at the public
hearing, the staff report, and consistent with the motion that was passed to validate Road No. 20
in Section 34, Township 47 North, Range 4 West, Boise Meridian, Kootenai County, the Board
enters the following:
Il.

FINDINGS OF FACT AND CONCLUSIONS

A portion of Road No. 20, which is now known as Sunny Slopes Road, is located in
Section 34, Township 47 North, Range 4 West, Boise Meridian, Kootenai County, Idaho.
1.

EXHIBIT

I P~ D
ot '-I
I

Page 19

V
2.

Road No. 20 was originally under the jurisdiction of the Plummer Highway District.

On August 12, 1913, George Danforth, a homesteader, and others, petitioned the
3.
Plummer Highway District for the creation of Road No. 20.
Between October 11 to October 14, 1913, a viewer's report was prepared and Road No.
4.
20 was surveyed.
The Viewer's Report was not located in available public records at the time of hearing
after a search for it by staff.
5.

George Danforth executed two right of way deeds to the Plummer Highway District
granting a 50 foot right of way across the Northwest Quarter and the Northeast Quarter of
Section 34.
5.

Road No. 20 was included in the Kootenai County Road Book which depicts accepted
6.
public roads.
There was evidence in the minutes of Plummer Highway District from 1914 indicating
Road No. 20 was maintained by Plummer Highway District.
7.

On April 16, 1914, an approved plat of survey of proposed roads for the Plummer
8.
Highway District included Road No. 20.

In 1915, the Department oflnterior approved Road No. 20 as a road allowed in restricted
9.
Indian lands.
l 0.

A 1930 era aerial map shows Road No. 20 in Section 34.

A later Metsker map continued to identify Road No. 20 as a road within Section 34
11.
consistent with the Plummer Highway District road map and the Kootenai County Road Book
map.
No road surface exists today in the Southeast Quarter of Section 34. Worley Highway
District's Road map does not include this portion of the right of way in its map because Worley
Highway District was unaware until this proceeding that a portion of its roads originated from
roads originally within the Plummer Highway District.
12.

An improved stabilized gravel road exists in the Northwest Quarter of Section 34, which
13.
is maintained by Worley Highway District and included in Worley Highway District's road map.

No evidence was presented that a formal abandonment of Road No. 20 in Section 34 had
14.
occurred.
Road No. 20 is the only public access to real property owned by Jeanne Buell in the
15.
Northeast Quarter of Section 34.

Page 20

V

16.
Based on the evidence received by the Board and the oral testimony given at the public
hearing, the public interest is served by the validation of Road No. 20 in both quarters of Section
34.

III.

CONCLUSIONS OF LAW

1.
Through omission or defect, doubt existed as to the legal establishment of Road No. 20 as
a public road.
2.
The location of the deeded right-of-way cannot be accurately determined due to loss or
destruction of the original survey of the public right-of-way.
3.

The evidence presented supports validating Road No. 20.

IV.

RIGHT TO APPEAL

From this decision, any resident or property holder within the highway district system,
including the state of Idaho or any of its subdivisions, or any agency of the federal government,
may appeal to the district court of the county in which the highway or public right-of-way is
located pursuant to section 40-208, Idaho Code, by filing a petition in the district court of the
county in which the commissioners have jurisdiction over the highway or public right-of-way
within twenty-eight (28) days after the filing of the final decision of the commissioners.
V.

ORDER OF VALIDATION

1.
The portion of Road No. 20 (Sunny Slopes Road) in the Northwest Quarter of Section 34
is hereby validated as a highway district road and right-of-way with a width of 50 feet.
2.
The portion of Road No. 20 (Sunny Slopes Road) in the Northeast Quarter of Section 34
is hereby validated as a highway district public right-of-way with a width of 50 feet.
WORLEY HIGHWAY DISTRICT

BY:,_.:JIJ0a....1CIMO..._..c.<.,_,,fl.1"""~-,....,_
.._ _ _ _ _ __

iAMEs MANgiAN, CHAIRMAN

BY:_;__
/'/_____..;:.......::.,,,,u>
-::..::_-~-=--..___,"'""!l~-=1---~MILLER,C()MMIS SIONER
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State of Idaho

)
) ss.

County of Kootenai )
.
+~
On this ~day of A~re' I , in the year 2016, before me, a Notary Public in and for
the State of Idaho, personally
eared James Mangan, George Miller and Dave Johnson,
Commissioners, known or identified to me, to be Commissioners of the Worley Highway
District that executed the said instrument, and acknowledged to me that such political
subdivision executed the same.

ap

WITNESS my hand and official seal he~reto
affix~~ d a
and~
yeary
first
- above
·
written.
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Scott L. Poorman, ISB #4701
. SCOTT L. POORMAN, P.C.
8884 North Government Way, Suite E
Post Office Box 2871
Hayden, ID 83835
Telephone: (208) 772-6800
Facsimile: (208) 772-6811

ii',._,•.
at,AUG-9 AM 8' 56

Attorneys for Petjtioners
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

RICHEL FAMILY TRUST, by Darleen Sheldon,
Donald Richel and Marla Gray as Co-Trustees,

Case CV 16-3904

Petitioners,

Petitioners' Motion to Stay
Enforcement of Validation Order

vs.

WORLEY HIGHWAY DISTRICT, a political
subdivision of the State of Idaho; and JEANNE
BUELL,

LC. §40-208(3)
I.R.C.P. 84(m)

Res ondents.
Petitioners, by and through their attorney of record, hereby move the Court pursuant to
Idaho Code §40-208(3) and Rule 84(m) of the Idaho Rules of Civil Procedure, to stay
enforcement of the Validation Order of the Worley Highway District commissioners dated April
27,2016.

· DAIBD ~ f August, 2016.
SCOTT L. POORMAN, P.C.

. oorman, attorney for Petitioners

Motion to Stay Enforcement of Validation Order
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V
Certificate of Senrice
I hereby certify that on the e-day of August, 2016, a true and complete copy of the foregoing

Motion to Stay Enforcement of Validation Order was delivered as follows:

lXf U.S_. mail postage paid

I□
D

fax transmission
hand delivery

~ U.S. mail postage paid

D
D

fax transmission
hand delivery

Susan P. Weeks
James, Vernon & Weeks, PA
Attorney for Worley Highway District
1626 Lincoln Way
Coeur d'Alene, ID 83814-2971
Dennis M. Davis
Witherspoon Kelley
Attorney for Jeanne Buell
608 Northwest Blvd., Suite 300
Coeur d'Alene, ID 83 814

Motion to Stay Enforcement of Validation Order
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2
3

4

s
6

7

608 Northwest Boulevard1 Suite 300
Coeur d'Alene, Idaho 83814
Telephone:
(208) 667-4000

Facsimile:
(208) 667-8470
Email: dind@witherspoonkeHev.com ·

I1a@\\'-hherspoonkeHey.com

8
9

2016 AllG 22

Dennis M. Davis, ISB No. 2133
Laura L. Aschenbrener, lSB No. 8869
WITHERSPOON KELLEY
Attorneys & Counselors
The Spokesman-Revjew Building

Attorneys for Defendant Jeanne Buell

10

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

u
STATE OF lDAHO, IN AND FOR THE COUNTY OF KOOTENAI

12

13
14

RJCHEL FAMILY TRUST, by Darleen
Sheldon, Donald Richel and Marla Gray as CoTrustees,

15

Petitioners,

16

V.

11

WORLEY HIGHWAY DISTRICT, a political
subdivision of the State of Idaho; and JEANNE

18

No. CV-2016-3904
JEANNE BUELL'S OBJECTION TO
PETITIONER'S MOTION TO STAY
ENFORCEMENT OF VALIDATION
ORDER AND MOTION TO AUGMENT
RECORD

BUELL,

19

Res ondents.
20

21

COMES NOW Jeanne Bue1l, by and through her counsel> Dennis M. Davis and Laura

22

L. Aschenbrener, of the finn Witherspoon Kelley, and does hereby object to Plaintiffs' Motion

23

to Stay Enforcement of Validation Order and Motion to Augment Record. Plaintiffs' motions

24
25
26

should be denied. Plaintiffs have failed to set forth any good reasons for Plaintiffs' failure to

present the evidence to the Worley Highway District ("District'') in the underlying validation

27

28

OBJECTION TO PETITIONER'S MOTION TO ST AY
ENFORCEMENT OF VALIDATION ORDER AND MOTION TO
AUGMENT RECORD -PAGE I
K:1wdocs\<d>maio\l 146 7\0001\COI B471. DOCX
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1

proceeding.,, and Plaintiffs have not articulated any irregularities in the proceedings, which
In addition,

2

would justify the court accepting new evidence or remanding to the District.

3

staying the entry of the order and precluding the survey from being conducted would

4

unnecessarily delay the proceedings and prejudice Ms. Buell.

s

I. INTRODUCTION

6
7

The underlying validation proceedings before the Board of Commissioners for the

s

Worley Highway District were conducted pursuant to I.C. § 40-203A. The status and width of

9

the highway are at issue in validation hearings. J.C. § 40-208(7). "... If proceedings pursuant

10

to the provisions of section 40-203 or 40-203A, Idaho Code, are initiated, those proceedings

ti

and any appeal or remand therefrom shall provide the exclusive basis for determining the
12
13

status and width of the highway, and no court shall have jurisdiction to detennine the status or

14

width of said highway except by way of judicial review provided for in this section." 40-

15

208{7). In addition, to the extmt not articulated by I.C. § 40-208, I.R.C.P. 84 will fill in the

16

gaps for procedure to be followed for judicial review. See Cobbley v. City of Challis, 143

17
18

Idaho 130, 132-34, 139 P.3d 732, 734-35 (2006). Idaho's Administrative Procedure Act

19

("IDAPA") will also govern the review of highway district decisions to the extent not

20

otherwise governed by, or in conflict with, I.C. § 40-201 et seq. See Stevenson v. Blaine Cty.,

21

134 ldaho 756, 759, 9 P.3d 1222, 1225 (2000) (treating Blaine County Board of

22
23
24

2S
26

27
28

OBJECTION TO PETlTIONER'S MOTION TO STAY
ENFORCEMENT OF VALIDATION ORDER AND MOTION TO
AUGMENT RECORD-PAGE 2
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V

Commissioners as an administrative agency for the pwposes of judicial review); I.C. § 67-

1

5201 et seq. 1

2

3
4

A.

Standard of Review.

5
6

First, validation proceedings under I.C. § 40-203A, specifically focus on a detennination

7

whether the validation of the highway or public right-of-way is in the public interest. Sopatyk v.

8

Lemhi Cty., 151 Idaho 809,816,264 P.3d 916,923 (2011) (citing I.C. §§ 67-5248, 40-203A).

9

This is quite different than the abandonment (l.C. § 40-203) and IDAPA requirements. Sopatylc,

10

IS 1 Idaho at 816. Upon review of a validation order, this Court "shall consider the record before

11

the board of county or highway district commissioners and shall defer to the boanl of county or

12

highway district commissioners on matters in which such board has properly exercised its

13

discretion with respect to the evaluation of the public interest." I.C. § 40-208(6). This Court's

14

role, like that in Sopatyk, "is simply to detennine whether it was clear error for the Boanl to

15

detennine that validating [Hwy20] was in the public interest" Sopatykv. Lemhi Cty., 151 Idaho

16

at 816. Thus, I.C. § 40-208 provides for a deferential standard of review for the best interest

17

determination for validation proceedings.

18

19

20
21

22

In addition, Under IDAPA, a reviewing court does not substitute its judgment for that of
the commissioners/highway district as to the weight of the evidence on questions of fact. l.C. §
67-5279(1); Floyd v. Board ofCom'rs ofBonneville County, 131 Idaho 234,237, 953 P.2d 984,
987 (1998). Rather, the court "shall affirm the agency action unless the court finds that the action
was:

23

(a) in violation of constitutional or statutory provisions;
24

25
1

26
27

The Worley Highway District is a "body politic and corponite." J.C. § 40-1307. A county is a public
corporation and legal subdivision of the state, and a highway district is a public corporation within a
county. Reinhart v. Canyon County, 22 Idaho 348 (1912).

28
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3

12086678470 From: Witherspoon Kelley

I.C. § 67-S279 (emphasis added).

4

However, the court may also accept new evidence as to the determination of highway or

s
6

public right-o_f-way creation, width and abandonment and consider those issues anew, or order

7

such evidence to be presented before the highway district or commissioners. I.C. §§ 40-208(6),

a 208(5).
9

II.

10

II

12
13

A.

ARGUMENT

Plaintiffs' Claimed "New" Evidence is Not Material to the Worley
Highway District's Validation oftbe Right-of-Way and Road No. 20.

This Court has the discretion whether to accept new evidence and testimony to

14

IS

supplement the record provided by the Worley Highway District. I.C. § 40-208(6). See also

16

LR.C.P. 84(e). The road validation statute (see J.C.§ 40-203A) and review procedure, (I.C. §

17

40-208) however, do not set forth how the reviewing court may determine that additional, or

18

new evidence that was not heard before the highway district, is material in order accept the

19

same into evidence or to remand to the District. Thus on review, I.C. § 67-S276 provides that

20

21
22

23
24

25

a party must show "to the satisfaction of the court that the additional evidence is material,
relates to the validity of the agency action, and that if:
(a) there were good reasons for failure to present it in the proceeding before
the agency, the court may remand the matter to the agency with directions that

the agency receive additional evidence and conduct additional fact finding. [or if]
(b) there were aDeged irregularities in procedure before the agency, the court

may take proof in the matter.
26
27

( emphasis added).

28

OBJECTION TO PETmONER'S MOTION TO STAY
ENFORCEMENT OF VALIDATION ORDER AND MOTION TO
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In the matter at hand, Plaintiffs have failed to set forth any argument or rationale for
2

why Plaintiffs failed to set forth the proposed supplemental evidence in the validation

3

proceedings, or why such evidence is material to their claim. The District also provided

4

certified mailing sent on January 22, 2016 to the abutting and close property owners of the

5

subject Road 20, and published notice of the public hearing once a week for four weeks in
6

Agency R. Vol 1, p. 47; Findings of Fact, Conclusions of Law and

7

February, 2016.

8

Validation Order, fl 3-4. Thus, Plaintiffs had adequate notice to compile their evidence to

9

present at the hearing on February 24, 2016.

10

It is only upon a showing to the court that additional evidence is material to the issues

II
12

presented to the Court, and good cause existed for Plaintiffs' failure to present such evidence

13

to the highway district, that the Court may permit the parties to present additional evidence.

14

I.C. § 40-208(5); I.C. § 67-S276. Plaintiffs make blanket assertions that they wish to provide

15

additional evidence and testimony to ncorrect nwnerous errors in the testimony provided by

16

Jeanne Buell at the public hearing, and will clarify certain misunderstandings by the Highway

17
18

District commissioners."

PL 's Mem. in Supp. of Pet. 's Mot. to Stay and Mot. to Augment

19

Record, p. 3. Plaintiffs likewise conclude, that "[t]his additional evidence and testimony will

20

also support the petitioners' claim that Road #20 never existed across the Northeast Quarter of

21

Section 34, and that the Highway District's decision was based upon assumptions, speculation

22

and mistakes." Pl. 's Mem. in Supp. of Pet. 's Mot. to Stay and Mot. to Augment Record, p. 3.

23

24

The statement that Road No. 20 never existed in the Northeast Quarter of Section 34 is simply

25

false. The record contains testimony and evidence that the right-of-way/Road No. 20 existed

26

across the Northeast Quarter of Section 34. Tr. R. Vol. 1, p. 4, 11. 2-1 S. The Northeast Quarter

n
28
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1

was originally patented to George C. Dansforth in 1916, who had petitioned the Plwnmer

2

Highway District for the creation of Road 20. Tr. R. Vol. 1, p. 4, 11. 12-16. George Dansforth

3

granted the Plummer Highway District a fifty food wide right of way for Road 20 "for a road

4

surveyed between October 11 to 14 of 1913 upon a petition" of several individuals across the

5
6

Northeast Quarter of the Section 34 from stations I to 12+ (Tr. R. Vol. 1, p. 4, II. 16-21, Exs.

7

F, G); and the location of of station 1 is at the northeast comer of Jeanne Buell's property, up

s

against the Heyburn State Pm north south line. Tr. R. Vol. l, p. 20, ll. 1-3. "The evidence

9

[the Worley Highway District] staff found indicated the road was eventually constructed and

10

maintained by the Plummer Highway district across Section 34. Staff found no public records

11

12

that the right of way was vacated." Tr. R. Vol. 1, p. 7, II. 1-4. See also Tr. R. Vol. 1, p. 11, 11.

13

4-23, II. 12, 1-5; Agency R. Vol 1., p. 35-36 (including page 28 from the Kootenai County

14

Metsker Map, published March 1959 showing the road across the Northeast Quarter of

15

Section 34).

16

In addition, Plaintiffs already presented their theory that Road 20 never existed before

17

18

the District. The District acknowledged that they heard testimony "that no road existed there

19

ever and that it existed before it was plowed up." Tr. R. Vol. I, p. 20, 11. 16-17. The District

20

recognized that a "highway district or a jurisdiction can own public right of way without. ..

21

developing it. .. Highway district decides whether or not to maintain right of way." Tr. R.

22

Vol. 1, p. 20, 11. 19-20. The District further recognized, that "[w ]bether or not a right of way

23
24

was ever developed, a right of way was established and there•s no record of that ever being

25

26
27

28
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2

Tr. R. Vol. 1, p. 24, ll. 21-22, p. 25, II. 1 (emphasis added). In addition, the

1

abandoned."

2

District reviewed an aerial photo from the 1930s indicated the road existed, and a Kootenai

3

County Map showing the initial point "IP" of station I on Ms. BueU's property. Tr. R. Vol. J,

4

p. 20, 11. 23, p. 21, 11. 1-23; p. 22, 11. 1-23, p. 23, 11. 1-4. The District Commissioners noted at

s
least "3 pieces of evidence that [there was] a road in this area that tied in with station number
6
7

1 (the "lPj which was on the northeast comer of... that 40 acres (the 40 acres owned by

s

Dansforth, which included the properties now owned by Richel and Beull). Tr. R. Vol. 1, p.

9

22, 11. 22-23, 23, II. J.JO (emphasis added). Thus, the District recogni2ed the establishment

10

and existence of the right of way across the Northeast quarter of Section 34.

II

Moreover, Plaintiffs fail to articulate how the new evidence would support their claims.

12
13

The majority of Plaintiffs' exhibits are the deeds and other title records related to the two

14

subject properties. This information was available at the time of the hearing before the

15

District, and it is unclear how such documents will lend support to Plaintiffs' claims.

16

Plaintiffs also assert that the District's decision results in an 1Dlconstitutional taking of

17

18

private property without due process or just compensation; however, Plaintiffs have not

19

asserted a condemnation or inverse condemnation claim against the Worley Highway District

20

The only issue before this court is a review of the District's decision to vaJidate Hwy 20, as set

21

forth in the reoord before the District and the Findings of Fact, Conclusions of Law and

22

Validation Order. l.C. § 40•208.
23
24
2S
2

26
27

IDAP A § 39 .03.42 defines highway right-of-way as follows: "Property used for hiahway purposes, open to the
public, and under the jmisdiction of a government agency. Such property may be owned by the government agency
in fee simple or be subject to an easement for hJpway pmposes."

28
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Furthennore, this Court is to defer to the District's finding that validating Road No. 20
2

is in the public interest. The District properly exercised its discretion, followed the proper

3

procedure outlined in I.C. § 40-203A, and provided notice and opportunity for the public to be

4

heard at the validation hearing. The District deliberated and considered the evidence before

s
6

them to reach their conclusions, as evidenced by the record and as noted above. There is no

7

need for additional evidence, since Plaintiffs already had the opporhmity to bring such

s

evidence before the District and failed to do so.

9

iJTegularities to justify hearing new evidence or remanding the matter to the District.

Also, Plaintiffs did not specify any

10

11
12
13

B.

Staying the Proceedings wm Unnecessarily Delay the Final
Determination.

Plaintiffs' request to stay the proceedings and preclude a survey from being condu

14

IS

would be counterproductive. At this stage, a survey is necessary to determine the precis

16

location of the roadway (which may also aid in the oourt's review of the District's validati

17

decision). In the validation proceedings, I.C. § 40-203A(2)(a) oontemplates the District havin

18

the roadway surveyed only if "the commissioners determine it is necessary." In this case, th

19

commissioners elected not to have a survey done prior to conducting the underlying h
20
21

AJthougb the District concluded as a matter of law that the "location of the deeded right-of-wa

22

cannot be accurately determined due to loss or destruction of the original survey of the publi

23

right-of-way," this is a statutory oonclusion the District makes to initiate, or justify, validatio

24

proceedings, pursuant to I.C. § 40-203A(a), thus should not be interpreted to mean that th

2S

roadway was not validated by the District's Validation Order, or that the roadway cannot be mor
26
27

specifically ascertained by a survey.

28
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A survey at this stage can only assist in the validation determination process. In additio
2

if the validation order is affirmed, the District must amend the map of respective highway distric

3

to reflect Road No. 20. I.C. § 40-203A(S). Delaying this process for Ms. Buell prejudices h

4

s

significant]y, because each de]ay caused by Plaintiffs is negatively impacting Ms. Buell's abili
to market, sell or develop her property. In addition, the District's Validation Order is support

6

7

by substantial evidence, referenced therein and as set forth in the record, and the District'

8

detennination that validation was in the public's interest should be affirmed.

9

10

12

Moreover, the District found that "Road No. 20 is the only public access to real pro
owned by Jeanne Buell in the Northeast Quarter of Section 34." Agency R. p. 47, § 0.1
{Findings of Fact, Conclusion of Law and Validation Order,§ 11.15). Accordingly, Road No. 2

13

in the Northeast Quarter of Section 34 must be validated to prevent Ms. Buell from bein

14

landlocked. Idaho public policy frowns upon limiting the alienation of private property,

15

rending lands •unfit for occupancy or successful cultivation." MacCaskill v. Ebbert, 112 ldah

16

1115, 1118, 739 P.2d 414,417 (Ct. App. 1987).3 Accordingly, staying the entry of the Order

17

18

delaying a survey will potentially onJy delay the inevitable, since Road No. 20 provides the onl

19

access to Ms. Buell's property and it is necessmy to validate the right-of-way and prevent h

20

property from being landlocked.

21

22
23
24

25
26

An easement by necessity will be established when the following three elements are met: (1
unity of ownership prior to division of a tract; (2) necessity for an easement at the time o
severance; and (3) great present necessity. Id. at 1119. "When each element is proven,
3

easement by necessity will be recognized unless a countershowing is made that such an easemen
has been explicitly bargained away by the parties or their predecessors." Id.

27

28
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Furthermore, Plaintiffs' claim that Jeanne Buell "has accepted an offer to purchase her 4
2

acres parcel," fails to highlight the fact that this buy/sell agreement is contingent upon a roa

3

easement being recorded prior to the c]ose of escrow. Pe1itioner's Motion to Augment Record

4

Ex. 7, ''Re-13 Counter Offer." Thus, Ms. Buell's ability to sell her property remains in limb

5

until this litigation is resolved and right-of-way/roadway easement is legally confinned an
6
7

recorded.

As you can see from Petitioner's Motion to Augment Record, Exhibit No. ,

8

Addendum Nos. 2-6, the closing date for this transaction has been repeatedly extended an

9

delayed. Entering a stay will prejudice Ms. BuelJ and thwart progress toward resolving thi

10

matter.

II
12

III. CONCLUSION

13

14
15

For the aforementioned reasons, Jeanne Buell respectfully requests this court to deny
Plaintiffs' Motion to Stay and Motion to Augment Record.

16
17

18

...J

11tH{
DATED this _il_ day of August, 2016.
WITHERSPOON KELLEY

19

20
21
22
23

Attorneys for Defendant Jeanne Buell

24

25
26

27
28
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...._,/

CERTIFICATE OF SERVICE
2

I, the undersigned, certify that on the

.t.B:J. day of August, 2016, I caused a true an

correct copy of the foregoing OBJECTION TO PETITIONER'S MOTION TO STA
3
4

ENFORCEMENT OF VALIDATION ORDER AND MOTION TO AUGMENT RECORD t
be forwarded, v.~th all required charges prepaid, by the method(s) indicated below, to th

s following person(s):
6
7
8
9

10
11
12

Scott L. Poonnan
Scott L. Poonnan, P.C.
8884 North Government Way, Suite E
P.O. Box 2871
Hayden, ID 83835

□
□
□
IZl

U.S. Mail
Hand Delivered
Overnight Mail
Via Fax: (208) 772-6811

Susan P. Weeks
James, Vernon & Weeks, PA
I 626 Lincoln Way
Coeur d'Alene, ID 83814-297 l

D

U.S. Mail
Hand Delivered
Overnight Mail
Via Fax: (208) 664-1684

□
□
r8I

13

14
IS
16

17

18
19

20
21
22

23

24
25

26
27
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
RICHEL FAMILY TRUST, by Darleen
Sheldon, Donald Richel and Marla Gray as
Co-Trustees,

)
)
)
)
)
)
)
)

Petitioners,
v.
WORLEY HIGHWAY DISTRICT, a
political subdivision of the State of Idaho; and
Jeanne Buell,

)

)
)
)

Case No. CV-2016-3904
MEMORANDUM DECISION AND
ORDER ON PETITIONERS'
MOTION TO STAY AND TO
AUGMENT THE RECORD

______
R_e_.sp'-o_n_d_e_nt_s_._ _ _ _ _ _ )
This case comes to the Court by a petition for the judicial review of an administrative
decision of the Worley Highway District granting an Order validating a roadway across a portion
of the Petitioner's property. Now, Petitioners seek, inter alia, leave to augment the record and to
enter a stay pending the proceedings of this appeal. For the reasons set forth below, the Court
grants Petitioner's motion to stay and remands the case back to the Worley Highway District.
I.

FACTS AND PROCEDURE

On February 24, 2016 the Worley Highway District Board of Commissioners ("Board")
held a public meeting. Agency R. ("R.") 37. One of the purposes of the meeting was to conduct
a public hearing with respect to an application for the validation of Road No. 20, also known as
Sunny Slopes Road, which crosses over a portion of Petitioner's property. R. 37. Attorney
Daniel Keyes acted as the Board's hearing officer. R. 37. Supervisor Kevin Howard provided
MEMORANDUM DECISION AND ORDER ON PETITIONERS'
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the Board with thorough background information and noted that the Staff recommended
validating Road No. 20 as a public right of way with a width of fifty feet. R. 38; Tr. 1:21-7:9.
Then, Jeanne Buell (Respondent/Applicant) and her attorney were separately heard in support of
the application to validate Road No. 20. Tr. 7:11-13:4. The Board also heard comment from
Don Richel, Bill Thompson, and Denny Davis. Tr. 13:11-15:5, 15:10-17:13, 17:15-18:13.
Without the assistance of counsel, Mr. Richel opposed the validation.

Thereafter, Board

Commissioner Miller and Chairman Mangan had several questions for Supervisor Howard
before the Board closed the hearing and deliberated. Tr. 18:19-20:15.
On April 27, 2016 the Board entered Findings of Fact, Conclusions of Law and a
Validation Order ("Board's Order"). R. 47. The Board found that in 1913 George Danforth
petitioned the Plummer Highway District for the creation of Road No. 20. R. 47 at, 3. Although
a viewer's report was prepared and the road was surveyed, the report could not be located. R. 47
at,, 4-5. Then, George Danforth executed two right-of-way deeds to the Plummer Highway
District granting a 50-foot right-of-way across the Northwest and Northeast Quarters of Section
34. R. 37 at , 5. Road No. 20 was included in the Kootenai County Road Book depicting
accepted public roads. R. 47 at, 6. In the Plummer Highway District's minutes of 1914 there
are indications that Road No. 20 was then-maintained by the District. R. 4 7 at , 7. In four other
records, Road No. 20 is reflected as existing in a manner consistent with the right-of-way deeds.
R. 47 at,, 8-11.
The Board also found that no road surface existed as of April 27, 2016, but neither had
evidence been presented that a formal abandonment of Road No. 20 occurred either. R. 47 at,,
12-13. As to whether validating the road was in the public interest, the Board found that "based
on the evidence received by the Board and the oral testimony given at the public hearing, the
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V

public interest is served by the validation of Road No. 20 in both quarters of Section 34." R. 48
at 1 16.
Now, with the assistance of Counsel, on May 23, 2016, Petitioners appealed the Board's
1
Order. Pet. Judicial Review ("Pet.") 1. Petitioners have moved the Court for an Order to

augment the record to include a 1919 Metsker's map of Kootenai County, a topographic and
aerial map of Section 34, chain-of-title documents for both Jeanne Buell's parcel and Richel's
parcels, communications from 2015 and 2016, a Release of Damages and Deed to Right-of-Way
by George Danforth recorded in 1918, and testimony from Donald Richel, Darleen Sheldon,
David White, Joe Bloomsburg, and Matt Mayberry. Pet'rs' Mot. Augment. R. 1-7. Jeanne
Buell, represented by counsel, is the only respondent that opposes Petitioner's motion. The
hearing on the parties' motion was held on November 7, 2016.
II.

STANDARD OF REVIEW

"The decision to grant or deny a motion for augmentation of the record on appeal is
reviewed under an abuse of discretion standard." Wohrle v. Kootenai County, 147 Idaho 267,
268,271, P.3d 998, 1002 (2009) (citing Crown Point Dev., Inc. v. City of Sun Valley, 144 Idaho
72, 75-76, 156 P.3d 573, 574-77 (2007)). A district court's decision to augment the record will
not be disturbed "if the court correctly perceived the issue as one of discretion, acted within the
outer boundaries of its discretion and consistently with the legal standards applicable to the
specific choices available to it, and reached its decision by an exercise of reason." Crown Point
2
Dev., Inc., 144 Idaho at 76, 156 P.3d at 577.

1

On September 12, 2016 the parties stipulated and agreed that, inter alia, certain corrections to the transcript record
would be made and that enforcement of the Order would be stayed pending this motion and appeal.
2
Because this Court is not reviewing the Highway District's Order, as to whether Road No. 20 should be validated
based on a public interest analysis, the deferential standard in Sopatyk v. Lemhi Cty, 151 Idaho 809, 264 P.3d
916 (2011) urged by Respondents to apply here, is inapplicable. Instead, the Court is currently limiting its
review only to determine whether good causes exists to hear additional evidence and whether a stay is
appropriate for the duration thereof.
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III.

ANALYSIS

Petitioners argue the record should be augmented to correct numerous errors in Jeanne
Buell's testimony, clarify misunderstandings by the Highway District Commissioners, and
demonstrate that the District's decision was based upon "assumptions, speculation and
mistakes." Mem. Support Pet'rs' Mot. Stay Augment R. ("Pet'rs' Br.") 3. Respondent Jeanne
Buell argues that Petitioners have not set forth good cause or shown irregularities in the
application procedures, and that even if Petitioners have, the proposed evidence is immaterial.
Obj. Pet'rs' Mot. Stay Mot. Augment R. ("Buell's Br.") 2, 4.

A.

The case is remanded to the Highway District to hear the additional proposed
evidence and reconsider its decision in light thereof.
Judicial review of a highway district's decision is "generally confined to the board record

unless the party requesting the additional evidence can demonstrate that the evidence falls within
the statutory exceptions provided for in I.C. § 67-5276." Wohrle, 147 Idaho at 271, 207 P.3d at
I 002. Idaho Code § 67-5276 reads:

u:

(I)
before the date set for hearing, application is made to the court for leave to
present additional evidence and it is shown to the satisfaction of the court that the
additional evidence is material, relates to the validity of the agency action, and
that:

(a) there were good reasons for failure to present it in the proceeding before
the agency, the court may remand the matter to the agency with directions that
the agency receive additional evidence and conduct additional factfinding.
(b) there were alleged irregularities in procedure before the agency, the court
may take proof on the matter.
(2) The agency may modify its action by reason of the additional evidence and
shall file any modifications, new findings, or decisions with the reviewing court.
I.C. § 67-5276. Thus, to meet this burden, the moving party must show that the additional
evidence is material, relates to the validity of the agency action, and that there was either good
reasons for failure to present the proposed additional evidence in the proceeding before the
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agency or that there were irregularities in the agency's procedure. Wohrle, 147 Idaho at 271-272,
207 P.3d at 1002-03. As a general rule, where "there [the agency entered] no findings or the
findings are clearly inadequate, the district court should at least initially remand the case to the
agency." Workman Family P'ship v. City of Twin Falls, 104 Idaho 32, 38, 655 P.2d 926, 933
(1982).
In Wohrle, the Court found that proposed additional evidence was immaterial where the
petitioner moved to augment an agency's record to show approval of other similarly situated
applicants in order to argue, on appeal to the district court, that the agency's denial was arbitrary
and capricious. 147 Idaho at 271-272, 207 P.3d at 1002-03. The Court held that the agency's
granting of permits was immaterial where the agency's case-by-case decisions are based on the
unique characteristics of each applicant. Id. at 272, 207 P.3d at 1003. Concerning the good cause
analysis in Wohrle, the Court was not persuaded that being unable to prove arbitrary behavior
without the additional evidence "constituted good reason within the meaning of I.C. § 675276( 1)(a), [but even if it did] the district court was required to 'remand the matter to the agency
with directions that the agency receive additional evidence and conduct additional factfinding. "'
Id. (citing I.C. § 67-5276(1)(a)).

In Urrutia v. Blaine Cty., 134 Idaho 353, 2 P.3d 738 (2000), the Court found that
petitioner did not have good cause to augment the record.

There, two parties submitted

applications to an agency for approval; the agency approved both but an adjoining landowner
filed petitioned for judicial review. Id. at 356, 2 P.3d at 741. The two parties/respondents (were
represented by counsel) opposed and the district court remanded to the agency in order for the
petitioner to "express his concerns and create a record thereof." Id. The agency then denied the
two parties/respondents who then filed a joint-petition for judicial review. Id. During appeal, the
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petitioners filed a motion for judicial notice moving for the court to take notice of two exhibits
showing past decisions by the agency. Id The district court granted the motion, took judicial
notice thereof, and reversed the agency but based its decision on grounds other than that which it
took judicial notice. Id The Supreme Court held that the petitioners "did not establish good
reasons for the failure to present evidence of the Board's prior approval[s] ..." and that the
district court committed error and should have remanded to the agency for additional fact
finding. Id. at 361, 2 P.3d at 746.
Here, the Court finds that good cause exists to remand to the Highway District in order
for the Commissioners to hear the Petitioner's proposed additional evidence. To begin, the Court
notes that whether to permit an augmentation of the record is a matter of discretion, and the
Court intends to act within the outer boundaries of that discretion.
Regarding materiality, Petitioner proposes evidence that undermines, or at least
potentially calls into question, the validity of Road No. 20 and is therefore material. Although
Buell contends that the argument that "Road No. 20 never existed in the Northeast Quarter of
Section 34 is simply false," (Buell's Br. 5), even the Board had doubts without the benefit of
Petitioners proposed additional evidence. R. 49. In fact, the Board concluded that "[t]hrough
omission or defect, doubt existed as to the legal establishment of Road No. 20 as a public road ..
. [and that] [t]he location of the deeded right-of-way cannot be accurately determined due to loss
or destruction of the original survey of the public right-of-way." R. 49. This case is not like
Wohrle, because the evidence offered in support of augmenting the record does not concern other

applications or other Board decisions, but concerns evidence that goes to the heart of this
~ecision- whether Road No. 20 existed as believed by Respondents. It may or may not be
determinative of the issues, but it is material. That is, the evidence proposed to be developed
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could affect the fact-finder's decision. Petitioner argues that testimony not heard at the hearing,
if heard now, would call into question the validity of the Board's order. That testimony has not
3
been heard and it is not for this Court to hear it. Therefore, the Court finds that the testimony

and evidence potentially has enough bearing on the matter to be material.
Regarding cause, the Court finds that Petitioners have good caused in support of
remanding for further fact finding. First, P,etitioners did not have the assistance of counsel at the
hearing.

Although this fact, in it of itself is insufficient to show cause when viewed in

connection with the foregoing, it is relevant.

The gap in the RaadSfirmati on is

approximately a century ago and turns · on inferences based upon legal and practical
considerations. For example, the Board found that there is evidence that George Danforth and
others petitioned for the creation of the Road and noted that Plummer Highway District
subsequently provided maintenance thereof. R. 49. However, there is nothing in the record that
shows that the petition was approved.

Although the Board noted it was not approved, the

Petitioners were without counsel to emphasize and explain the full effect of such a lack of
finding. Again, such evidence may not be dispositive; but it is not for this Court to weigh
evidence, but merely to identify it. Like Urrutia where the proper action for the district court
was to remand for the admission of the unheard testimony, this Court now remands to the Board
for the identified but unheard testimony of Darleen Sheldon, David White, Joe Bloomsburg, and
Matt Mayberry. If Petitioners would have had counsel they probably would have been bestowed
with the foresight to anticipate the need for these additional witnesses and would have been
made to understand the importance of the gap between the road's petition and the road's

3

The Court acknowledges that Petitioner has not convincingly demonstrated how the testimony may have affected
the ruling, and notes that many of the proposed exhibits were already before the Board, but coupled with the
Board's articulated uncertainty and the assistance of counsel in setting forth unheard testimony allegedly
bearing on the validity of the Road, this Court errs on the side of fact finding.
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maintenance.

It is those potential differences, coupled with the Board's uncertainty, that

provides the requisite cause and materiality to remand to the Board for further findings.

B.

Enforcement of the Highway District's Order is stayed pending the decision of its
rehearing.
Petitioners move for the Court to enter a stay on the grounds that "any effort to locate or

survey the right-of-way for Road #20 will interfere with the petitioners' farming activities and
cause physical and monetary damage." Pet'rs' Br. 2. Whereas, Respondents argue that staying
the proceedings will unnecessarily delay the inevitable, essentially land lock Ms. Buell, and that
the Highway District's Order was valid and should have immediate effect. Buell's Br. 8-10.
Neither party has asserted to the Court that a statute prohibits a stay in this case.
Idaho Rule of Civil Procedure 84(m) provides that "filing a petition for judicial review
with the district court does not automatically stay the proceedings . . . [but that] [u]nless
prohibited by statute," the court may order a stay upon "appropriate terms." I.R.C.P. 84(m). 4
Generally, whether to grant a stay is a matter of discretion. Platz v. State, 154 Idaho 960, 969,
303 P.3d 647, 656 (2013) (analyzing Rule 84(M) and I.C. § 67-5271(2) and holding that the
district court, on judicial review, may review the agency's order denying a stay or issue its own
stay).
To the Court, it is appropriate to order a stay in this case. First, Petitioner avers that
permitting validation will interfere with farming activities causing physical and monetary
damage (the extent to which damage would be caused, is not thoroughly asserted). Second, the
merits of the validation have been called into question. In response to Respondent's argument
that the proceeding will delay the inevitable is an uncertain prediction and improper for the Court
to rely on in weighing whether it is appropriate to grant a stay when appropriate terms have been

4

"Appropriate terms" is not defined by the Rules.
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established. Yet, the Court acknowledges the merit in that the Highway District's decision is
valid and should have immediate effect. However, the decision may not be valid. Favoring a
decision on the merits, this Court finds that appropriate terms exist to issue a stay. This Court
will stay the proceedings pending the Highway District's final decision in light of Petitioners
proposed evidence and corresponding arguments opposing the validation of Road No. 20. 5
Accordingly, Petitioner's motion for a stay is granted.
IV.

CONCLUSION & ORDER

For the reasons set forth above, IT IS HEREBY ORDERED, as follows:
1. Petitioner's motion to augment the record is granted in part and denied in part.
Denied, in that it is not permitted to augment the record with the District
Court; granted, in that it is permitted to augment the record on remand.

2. Petitioner's motion for a stay is granted. The stay is in effect until the Board's
new decision is entered.
3. The Highway District is instructed to permit Petitioner to argue anew;
Petitioner is not constrained to arguing only new evidence, only evidence
asserted to this Court, or in any other substantive way except the rules
otherwise applicable to the Board's procedures. In tum, Respondents are also
free to argue anew. The Board is instructed to reach its decision (findings of
fact and conclusions of law) based upon all evidence presented to it, including
the evidence to be heard upon remand.
-;L

SO ORDERED this/5 day of December, 2016

5

The Petitioner is not limited to asserting only new arguments on remand. It is the lack of counsel, coupled with the
Board's articulated uncertainty of the Road's validity, that is the basis of this remand. Therefore, the
Petitioner's counsel should be free to advocate anew. However, all other procedural components and
considerations are within the province of the Highway District and remain unfettered by this remand.

MEMORANDUM DECISION AND ORDER ON PETITIONERS'
MOTION TO STAY AND TO AUGMENT THE RECORD
Page 44

9
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I hereby certify that on the
was delivered as follows:

6

j
day of December, 2016, a true and correct copy of the foregoing

Susan Weeks
Attorney at Law
FAX 208-664-1684

Dennis Davis
Attorney at Law
FAX 667-8470

JIM BRANNON, Clerk of the Cou

sr;;;;t

Deputy Clerk
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Filed: 04/18/2018 10:48:48
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Deputy Clerk - Booth, Kathy
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
RICHEL FAMILY TRUST, by Darleen
Sheldon, Donald Richel and Marla Gray as
Co-Trustees,
Petitioners,

)
)
)
)
)
)

v.

)
)

WORLEY HIGHWAY DISTRICT, a
political subdivision of the State of Idaho;
and JEANNE BUELL,
Res ondents.
I.

)
)
)
)
)

Case No. CV-2016-3904

Memorandum Decision and
Order on Judicial Review

INTRODUCTION

Petitioner seeks reversal of Worley Highway District's ("District") decision to
validate a portion of a road running through Petitioner's property and providing access to
Respondent Jeanne Buell 's property.

Specifically, Petitioner seeks reversal of the

District's decision to validate the portion of Road No. 20 in the Northeast Quarter of
Section 34 Township 47 North, Range 4 West, Boise Meridian.

II.

FACTS

The following is a summary of the course of proceedings and the evidence
presented to the District and does not supplant the District's Findings of Fact. The Court
gives deference to the District's findings of fact contained in the Record at pp. 211-213,
many of which are specifically challenged by Petitioner and discussed later in this
Decision.
In 2016, Ms. Buell petitioned the Worley District to validate a public right-of-way
across Petitioner's property pursuant to I.C. § 40-203A. The District held a public hearing
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and issued an order validating the public roadway. See R. pp. 47-50. Petitioner requested
judicial review and sought to augment the record. Petitioner moved to stay the District's
decision and both sides moved to augment the record. The district court found the new
evidence material to a fact-finder's decision, and the matter was remanded back to the
District to hear Petitioner's additional evidence.
Another hearing was conducted and an Amended Validation Order was issued on
July 17, 2017. R., pp. 211 -214. The District again validated the roadway after considering
the new evidence presented.

Id.

The validation contains both a portion of existing

roadway and a portion over Petitioner's land where no roadway presently exists.

Id.

Petitioner contests the District's decision only as to the portion where no roadway
presently exists.
Both Respondent Buell and Petitioner own property in the Northeast Quarter of
Section 34, Township 47 North, Range 4 West, Boise Meridian, Kooenai County, Idaho.
R ., p. 1.
In 1873, the Coeur d'Alene Indian Reservation was created, including the property
in question. R ., pp. 3, 8. In 1905, a Surveyor General's Office survey of Township 47
North, Range 4 West, Boise Meridian showed existing roads appearing to partially align
w ith what was later surveyed as Road No. 20. R. , pp. 3, 9- l 0. An August 1907 survey
also shows a road in similar alignment to Road No. 20. R., p. 3, 11-12. A 1909 map of
Kootenai County shows a road in similar alignment to Road No. 20. R., p. 177.
The Northeast Quarter of Section 34 was patented to George C. Danforth in 1916.
R. , pp. 3, 14.

Plummer Highway District minutes from August 12, 1913 reflect that

Danforth and others petitioned the Plummer Highway District for creation of Road No. 20
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as a public road and that the petition was granted. R., pp. 3, 15-18. A Release of Damages
and Deed to Right of Way ("Danforth Deed") was executed by George and Zannia
Danforth on February 7, 1914 and purports to establ ish a 50 ft. wide public right-of-way to
be known as Road #20 across the Northeast Quarter of Section 34 as surveyed between
October 11-14, 1913 upon the petition ofE.N. Kiger, B.W. Briggs and others. R., p. 3, 19.
However, the Danforth Deed itself does not contain a valid legal description, and the
viewer's report and survey notes mentioned in the deed could not be located. Id.
A road plat was created from the survey of Road No. 20 and is contained in the
records of Kootenai County. Remand R., p. 178. A map of proposed roads was prepared
from surveys collected in May, June. July, August. and September of 191 3 and was
approved by the Plummer Highway District Commissioners April 16, 1914. R., p. 27. The
map included a proposed road in the same location as Road No. 20 and the Department of
Interior approved the roads across restricted Indian lands in 1915. Id. A January 31, 1914
report indicates that Road 20 had been made passable ¾ mile in Section 33, T. 47, N. R.
4W. R., pp. 63-66.
Government Land Office Records (maintained by BLM maps and referred to as
LSR maps) show a public right-of-way consistent with Road No. 20 alignment. R., p. 28.
Road No. 20 is included in Kootenai County's historical road book map. R., pp. 3. 21 . A
1930 aerial photograph shows a road consistent with the Road No. 20 alignment. A 1939
map shows a road to the western boundary of Heyburn Park consistent with the Road No.
20 alignment. R., p. 174. A U.S. Department of the Interior National Park Service map
circa 1933 shows a road consistent with the Road No. 20 alignment. Remand R. p. 175.
Two 1933 aerial maps were provided by David White, North Region Manager of Idaho
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Parks and Recreation, and correspondence indicates a road consistent with the Road No. 20
alignment. Remand R. pp. 167-169. A 1939 Metsker Map shows a road consistent with
the Road No. 20 alignment. R., p. 96.
A 1951 aerial photograph shows a road consistent with the Road No. 20 alignment.
Augmented R. , p. 170. A Metsker Map prepared around 1959 shows a road consistent
with the Road No. 20 alignment. R .. p. 36; Tr.. p. 11, 11. 20-23. A 1981 aerial photograph
shows a road consistent with the Road No. 20 alignment on the east end of the Buell parcel
and the west end of Petitioner's property, although the middle portion is indiscernible due
to photograph quality. R., p. 171 .
A topographic map of unknown date does not show a road consistent with the Road
No. 20 alignment. R., p. 97. An aerial photograph obtained from Kootenai County's GIS
system in 2016 does not show a road consistent with the Road No. 20 alignment.
Don Richel testified that he was born in

, that his grandparents purchased the

property in 1930, and that he lived in the home on the property for 20 years. Remand Tr.
P. 8, 11. 6-7; Remand Tr., p. 9, 1. 18-p. 10, I. 18.

Mr. Richel testified that the road

continued east into the Northeast Quarter but was not improved. Remand Tr., p. 11, II. 417. Mr. Richel also testified that the road never extended across the Northeast Quarter of
Section 34. Remand Tr., p. 12, 11. 8-11.

III.

STANDARDS

Idaho Code § 40-208(6) sets forth the standards by which a district court shall
judicially review a highway district's deci sion to validate a public road. It reads in part as
follows:
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... The review shall be conducted by the court without a jury. The court
shall consider the record before the board of county or highway district
commissioners and shall defer to the board of county or highway district
commissioners on matters in which such board has appropriately exercised
its discretion with respect to the evaluation of the public interest. As to the
determination of highway or public right-of-way creation, width and
abandonment, the court may accept new evidence and testimony
supplemental to the record provided by the county or highway district, and
the court shall consider those issues anew. In cases of alleged irregularities
in procedure before the commissioners, not shown in the record, proof
thereon may be taken in the court. The court, upon request, shall hear oral
argument and receive written briefs.

I.C. § 40-208(6). As stated in the statute, the court shall defer to the board's discretionary
decisions regarding the public interest, but shall consider the issues of creation, width, and
abandonment "anew." "This Court will not substitute its judgment for that of the County
as to the weight of the evidence on questions of fact. It will uphold the County's findings
unless they are unsupported by substantial competent evidence." Sopatyk v. Lemhi Cty.,
151 Idaho 809, 813, 264 P.3d 916, 920 (2011).

"Idaho Code § 40- 208 provides the

mechanism for judicial review, which is governed by statute, and, where the statute does
not speak to a matter relating to judicial review, Rule 84 applies." Cobbley v. City of

Challis, 143 Idaho 130, 134, 139 P.Jd 732, 736 (2006).
"Erroneous conclusions of law made by an agency may be corrected on
appeal." Homestead Farms, 141 Idaho at 859, 119 P.3d at 634. However,
"[t]his Court will not substitute its judgment for that of the County as to the
weight of the evidence on questions of fact. It will uphold the County's
findings unless they are unsupported by substantial competent
evidence." Sopatyk v. Lemhi Cnty., 151 Idaho 809, 813, 264 P.3d 916, 920
(2011) (citation omitted); see also Galli v. Idaho Cnty., 146 Idaho 155, 158,
191 P.3d 233,236 (2008).

Flying A Ranch, Inc. v. Cty. Commissioners of Fremont Cty., 157 Idaho 937,342 P.3d 649,
651 - 52 (2015).
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IV.

ANALYSIS

A. Petitioner's Challenges to Specific Findings of Fact and Conclusions of Law.
Petitioner challenges the following Findings of Fact and Conclusions of Law from
the District's Validation Order:
1. Finding of Fact #4: "Between October 11 to October 14, 1913, a viewer's

report was prepared and Road No. 20 was surveyed."
Petitioner argues that this is an assumption without any supporting evidence. The
Danforth Deed itself contains the statement, "Whereas, a road fifty (50) feet in width, to be
known as Road twenty (20), was surveyed on the 11 th to 14th days of October A.O. 1913;
by W.T. Shepperd, ... " R., p. 19-20. The Danforth Deed also states that the right of way
was intended "to pass as the same was actually marked upon the ground, and according to
the field notes of the survey of the public road thereof, as made on the I 1th to 14th days of
October A.O. 1913 by W.T. Shepperd." R., p. 19-20. The statements within the Danforth
Deed itself, especially given that they are presented in past tense, are evidence that a
viewer's report was actually prepared and that Road No. 20 was actually surveyed.
Therefore, the District's finding of fact #4 is supported by substantial evidence.

2. Finding of Fact #6: "George Danforth executed a right of way deed to the
Plummer Highway District granting a 50 foot right of way across the
Northeast Quarter of Section 34."
Petitioner argues that the Danforth Deed purported to convey right of way to
Kootenai County rather than to the Plummer Highway District. However, the Danforth
Deed reflected on p. 20 of the Record states that the owners of the land described "do
hereby grant and convey ... to the Plummer Highway District" the fifty (50) foot right of
way. R., p. 20.
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Petitioner also argues that the Deed itself does not contain a valid legal description
of the property to be conveyed, so the Deed could not effectively grant or convey any right
of way.

Again, the Deed itself states that the Road was actually surveyed and that a

viewer's report was actually prepared. R., pp. 19-20. Additionally, the August 2, 1913
Minutes of the Plummer Highway District reflect:
The petition of George C. Danforth, et al, was read by the Secretary;
whereupon it was moved by Harvey, and seconded by Riordan, that the
petition of George C. Danforth, et al. for a public highway be allowed, and
the road therein asked for be established as a public highway to the
Plummer Highway District according to the petition on file, designated
petition number twenty (#20); upon said motion being placed upon its
passage, Commissioner Harvey voted yes, Commissioner Riordan voted
yes, and Commissioner Houck voted yes. and the motion was by the
chairman declared carried.
R., p. 16. At the time (1913), as is still required today, a sufficient description of real
property to be conveyed was required in order to transfer the property. See, e.g., Allen v.

Kitchen, 16 Idaho 133, 100 P. 1052 (1909).

That the Plummer Highway District

Commissioners voted to approve Danforth's petition to create the public road serves as
evidence that a writing containing a valid description of the right of way to be conveyed
actually accompanied Danforth's petition and the Danforth Deed. Such interpretation of
the evidence is bolstered by the statements in the Deed itself that the road was surveyed
and a viewer's report was prepared. As such, the District's factual finding is supported by
substantial evidence.

3. Finding of Fact #7: "Road No. 20 was included in the Kootenai County
Road Book which depicts accepted public roads."
Petitioner argues that the line relied upon and reflected in the Kootenai County
Road Book is unlabeled and unidentified. However, other lines reflected on the same page
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(R., p . 21) are labeled as roads, and the line approximately matches other depictions of the
location of Road No. 20 contained in the record. See, e.g., R., p. 27. While Petitioner is
correct that the inclusion of that line in the County Road Book does not validate or create a
public road by itself, the District's factual finding is supported by substantial evidence.
4. Finding of Fact #8: "There was evidence in the minutes of Plummer
Highway District from 1914 indicating Road No. 20 was maintained by
Plummer Highway District."
Petitioner does not appear to challenge the finding itself, but seeks to clarify that
the 1914 minute entry references maintenance performed in Section 33, but not in Section
34. This Court acknowledges as much, and the District' s factual finding is supported by
substantial evidence as to maintenance being performed in Section 33.
S. Finding of Fact #9: "On April 16, 1914, an approved plat of survey of
proposed roads for the Plummer Highway District included Road No. 20."
Petitioner argues that the "line passing through Section 34 as depicted on Exhibit L
[R., p. 27] is not labeled and presumably is different from the road surveyed by Warren
Shepperd in October of 1913." Again, the line passing through Section 34 as depicted on
the plat survey of proposed roads for the Plummer Highway District is consistent with
other depictions contained in the record of the location of Road No. 20. See, e.g., R., p. 21.
That the survey is certified by a "Warren T. Shepperd," the surveyor referenced in the
Danforth Deed, only lends further credence to the contention that the line depicted in the
survey reflects the right of way conveyed by the Danforth Deed. R., p. 27. The District's
factual finding is supported by substantial evidence.
II
II
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6. Finding of Fact #10: "In 1915, the Department of Interior approved Road
No. 20 as a road allowed in restricted Indian lands. There are now two
maps in the record showing Road No. 20 as a public road within the Coeur
d'Alene Indian Reservation."
Petitioner contends that this finding "grossly overstates the effect" of a note on
Exhibit L (R., p. 27) by the Assistant Secretary indicating that the document had been
approved by the Department of Interior. The District' s finding is supported by the survey
itself and by the map referenced in Finding #7. R., pp. 21, 27. The District's factual
fi nding is supported by substantial evidence.
7. Finding of Fact #11: "There are now t\'vo sets of aerial maps from the
1930's show Road No. 20 extending across the Northwest Quarter and the
Northeast Quarter of Section 34."
Petitioner disagrees with the District about what exactly is shown by the aerial
photos at R., pp. 29-30, 167-169. The copies of Exhibits N and N-1 (R., pp. 29-30)
contained in the Court's record are indiscernible. The copies of photos at R., pp. 167-169
are difficult to discern, but appear to show a road across the Northwest Quarter of Section
34, then turning north, and they also show some sort of road or path extending across the
Northeast Quarter of Section 34.
The District is entitled to deference on its factual findings, and the District made
this finding based on the photographic evidence it reviewed. However, based on the record
provided to the Court, this Court cannot find that the District' s Finding of Fact #11 as to
Exhibits N and N-1 (R., pp. 29-30) is supported by substantial evidence. The record only
supports the limited factual finding that one set of aerial photographs from the 1930s
shows a road across the Northwest Quarter of Section 34, then turning north, and also
shows some sort of road or path extending across Northeast Quarter of Section 34.

Memorandum Decision and Order on Judicial Review - 9
Page 54

8. Finding of Fact #12: "There are now two Metsker maps in the record that
identify Road No. 20 as a road within Section 34 consistent with the
Plummer Highway District Road maps and the Kootenai County Road
Book map. One was from 1939 and the other was from 1959."
Petitioner argues that (1) the maps are not consistent with each other nor are they
consistent with other docwnents in the record and (2) the maps don't "identify Road No.
20." The District does not claim that the maps show Road No. 20 in the exact same
location. The maps themselves each show a dirt road running roughly East-West through
the Northwest and Northeast Quarters of Section 34 in approximately the same location.
R., pp., 36, 95-96. Although the maps do not specifically label the dirt road shown as
"Road No. 20," they are consistent with other evidence in the record that indicates Road
No. 20 ran roughly East-West through the Northwest and Northeast Quarters of Section 34
in approximately the same location. Additionally, there does not appear to be any evidence
of any different road running roughly East-West through the Northwest and Northeast
Quarters of Section 34. The District's factual finding is supported by substantial evidence.
9. Finding of Fact #14: "No road surface exists today in the Southeast
Quarter of Section 34."
Petitioner suggests that the reference to "Southeast Quarter" may be a typo and
should be read instead as "Northeast Quarter." Petitioner is most likely correct, as the
existence of a road surface in the Southeast Quarter of Section 34 is irrelevant to the
District's validation proceedings regarding Road No. 20 in the Northeast Quarter of
Section 34. While this Court is reticent to rewrite the District's factual findings, the Court
acknowledges that Don Richel's testimony that no road surface exists today in the
Northeast Quarter of Section 34 is not disputed and there does not appear to be any
conflicting evidence on that point.
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10. Finding of Fact #16: "No evidence was presented that a formal
abandonment of Road No. 20 in Section 34 had ever occurred."
Petitioner does not appear to actually challenge this finding, acknowledging, "It is
true that there have been no formal abandonment proceedings for Road #20 in Section 34."
Petitioner's Opening Brief, p. 10. Rather, Petitioner contends that there is ample evidence
in the record to support a finding that previous road across the Northeast Quarter of
Section 34 has been abandoned. Nonetheless, this finding is supported by substantial
evidence - or rather, the complete absence of any evidence that a formal abandonment ever
occurred.
11. Finding of Fact #17: "Road No. 20 is the only public access to real property
owned by Jeanne Buell in the Northeast Quarter of Section 34."
Petitioner argues that this finding "presumes that Road #20 was validly created,
previously built, and not subsequently abandoned." This Court does not view the above
finding of fact to presume or establish that the road was formally created. The District's
ultimate decision validating Road No. 20 will be reviewed "anew" by this Court as
required by the statute. That being said, there is substantial evidence in the record to
support the finding that a road existed through the Northeast Quarter of Section 34, which
was the only route providing public access to the real property owned by Jeanne Buell in
the Northeast Quarter of Section 34.
12. Finding of Fact #18: "Based on the evidence received by the Board and the
oral testimony given at the public hearing, the public interest is served by
the validation of Road No. 20 in both quarters of Section 34. It is in the
public interest not to landlock parcels by abandonment of public right of
way."
Petitioner argues the second sentence is irrelevant because there has been no
abandonment of public right of way in this case. Petitioner further argues that the public
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interest determination is unnecessary when there is no right of way to be validated. The
Court agrees with Petitioner that any declaration of public interest regarding abandonment
of public rights of way is irrelevant in this case because the District only considered
validation (and not abandonment). However, the statute requires that "[u]pon completion
of the proceedings, the commissioners shall determine whether validation of the highway
or public right-of-way is in the public interest and shall enter an order. .. " I.C. § 40203A(3). Thus, the public interest determination was necessary.
Again, the Court "shall defer to the board of county or highway district
commissioners on matters in which such board has appropriately exercised its discretion
with respect to the evaluation of the public interest." J.C. § 40-208(6). While Petitioner
may disagree with the District's conclusion, Petitioner has not demonstrated that the
District abused its discretion in determining that validation of Road No. 20 would serve the
public interest. As such, the Court will defer to the District's evaluation of the public
interest.
13. Conclusion of Law #4: "The evidence presented supports validation of
Road No. 20 as a right of way in the Northeast Quarter of Section 34 based
on:
a. Plummer Highway District Records
b. the Release of Damages and Deed of Right of Way executed by George
and Zannia Danforth;
c. a series of maps ranging from 1903 to 2005 showing Road No. 20 in the
Northeast Quarter of Section 34;
d. a plat of Plummer Highway District roads including Road No. 20, and
showing the initial point, turning points, and terminus point of Road
No. 20; and
e. aerial photographs showing a well-worn path consistent with the road
survey line from the Plummer Highway District road maps."
Petitioner's challenge to this conclusion of law highlights the central legal issue in
this appeal which will be addressed in this section: that is, whether the District is able to
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validate a road where, after passage of more than l 00 years, the available evidence would
be insufficient to prove that the real property was initially effectively transferred. This
appears to be a case of first impression.
In this case, the Danforth Deed refers to a viewer's report and survey notes.
However, neither the viewer's report nor the survey notes can be located. Without them,
the Danforth Deed does not contain a sufficient description of the property transferred by
the Danforth Deed, so it would be insufficient to transfer title by itself if it were executed
today. However, the court evaluates the sufficiency of the deed at the time of the grant,
and the evidence in the record strongly infers that the viewer's report and survey notes
accompanied the deed and sufficiently identified the property conveyed at the time the
deed was executed.
LC. § 40-203A(l) provides the procedure and grounds for initiating a road
validation proceeding:
Any resident or property holder ... may petition the board of ... highway
district commissioners . . . to initiate public proceedings to validate a
highway or public right-of-way, ... or the commissioners may initiate
validation proceedings on their own resolution, if any of the fo llowing
conditions exist:
(a) If, through omission or defect, doubt exists as to the legal
establishment or evidence of establishment of a highway or public
right-of-way;
(b) If the location of the highway or public right-of-way cannot be
accurately determined due to numerous alterations of the highway
or public right-of-way, a defective survey of the highway, public
right-of-way or adjacent property, or loss or destruction of the
original survey of the highways or public rights-of-way; or
(c) If the highway or public right-of-way as traveled and used does
not generally conform to the location of a highway or public rightof-way described on the official highway system map or in the
public records.

Memorandum Decision and Order on Judicial Review - 13
Page 58

If validation proceedings are initiated, then the Board must follow the procedure in I.C. §
40-203 and the additional requirements of l.C. § 40-203A(2). Upon completion of the
proceedings, the commissioners shall determine whether validation of the highway or
public right-of-way is in the public interest and shall enter an order validating the highway
or public right-of-way as public; or declaring it not to be public. I.C. § 40-203A(3).
There is no contention that the Board failed to follow the required procedures. The
statute requires the commissioners to make a finding as to whether validation is in the
public interest but is otherwise silent as to any additional substantive findings required in
order to validate a public road. The board properly initiated the validation proceeding and
followed the procedures mandated by I.C. §§ 40-203 and 40-203A.
Petitioner's challenge is focused on the Board's substantive decision to validate the
road. Petitioner argues that the District cannot validate a highway where the deed
purporting to have conveyed the underlying real property to the District does not
sufficiently identify the property conveyed.
The statute of frauds provides that "no estate or interest in real property . .. can be
created, granted, assigned, surrendered, or declared, otherwise than by operation of law, or
a conveyance or other instrument in writing, subscribed by the party creating, granting,
assigning, surrendering or declaring the same, or by his lawful agent thereunto authorized
by writing." J.C . § 9-503.

Additionally, any written instrument purporting to convey real

property must contain a sufficient description of the property, which adequately describes
the property so it is possible for someone to identify exactly what property the seller is
conveying to the buyer. The David & Marvel Benton Tr. v. McCarty, 161 Idaho 145, 153,
384 P.3d 392, 400 (2016).

M emorandum Decision and Order on Judicial Review - 14
Page 59

The validation statute expressly contemplates situations similar to the one at hand
by recognizing the need for a validation procedure when, "through omission or defect,
doubt exists as to the legal establishment or evidence of establishment of a highway or
public right-of-way." LC.§ 40-203A(l)(a). Additionally, the validation statute recognizes
that validation may be appropriate even where "the location of the highway or public rightof-way cannot be accurately determined due to . . . loss or destruction of the original
survey ... " J.C. § 40-203A(l )(b). Finally, a road can be validated even if the route actually
traveled does not conform to the location of a highway or public right-of-way described on
the official highway system map or in the public records. I.C. § 40-203A(l)(c).
The present situation might be described as a combination of the first two grounds
by which validation proceedings may be initiated. Due to the unavailability of the survey
notes and viewers report referenced in the Danforth Deed, an element of doubt exists as to
the legal establishment or evidence of a public right of way. Additionally, because the
survey notes and viewers report referenced in the Danforth Deed have been lost or
destroyed, the exact location of the historic right of way cannot be determined.
However, "[s]ection 40-203A may only be used to validate an existing highway or
public right-of-way about which there is some kind of doubt. It does not allow for the
creation of new public rights." Galvin v. Canyon Highway Dist. No. 4, 134 Idaho 576,
579, 6 P.3d 826, 829 (2000). The validation statute does not allow for the transfer or
creation of new public rights. The district is not annexing or taking real property from
Petitioner, nor are Respondents seeking to enforce a contract conveying the property. This
Court finds that the validation procedure is a distinct mechanism created by the legislature
wherein a highway district may evaluate whether a highway or public right-of-way was
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previously established and may remove any remammg doubt surrounding its
establishment. Such is the very circumstance before the Court in this judicial review.
After reviewing the evidence and considering the issue of public right of way
creation anew, the Court affi rms the District's conclusion that the evidence presented
supports validation of Road No. 20 as a public right of way in the Northeast Quarter of
Section 34.

B. Public Road No. 20 was not abandoned pursuant to I.C. § 40-203(5).
Petitioner argues that if any public road or right of way ever existed across the
Northeast Quarter of Section 34, that road or right of way should be deemed abandoned
pursuant to I.C. § 40-203(5). However, in order to deem a public road or right of way
abandoned under the provisions of I.C. § 40-203(5)(a)-(c), there must be evidence showing
"that said highway or public right-of-way was created solely by a particular type of
common law dedication, to wit, a dedication based upon a plat or other document that was
not recorded in the official records of an Idaho county." I.C. § 40-203(5)(a). No evidence
was presented showing that Road No. 20 was created by common law dedication based
upon a plat or other document that was not recorded in the official records of an Idaho
county, so any existing road or right of way cannot be deemed abandoned pursuant to I.C.

§ 40-203(5)(a)-(c).
"All other highways or public rights-of-way may be abandoned and vacated only
upon a formal determination by the commissioners pursuant to thjs section that retaining
the highway or public right-of-way for use by the public is not in the public interest..."
T.C. § 40-203(5). There is no contention or evidence that the District commission, or the

predecessor commissions, made any formal determination that retaining Road No. 20 for
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public use would not be in the public interest. In fact, the District herein specifically found
that validation of Road No. 20 would serve the public interest. Therefore, Road No. 20 is
not deemed abandoned pursuant to LC. § 40-203(5).

C. No Attorney Fees are Awarded.
Petitioner Richel Family Trust and Respondent Jeanne Buell each request attorney
fees. The District did not request attorney fees. Petitioner Richel Family Trust has not
prevailed on appeal, so Petitioner is not entitled to attorney fees. Respondent Buell seeks
attorney fees on the basis that the Petitioner's arguments lack a reasonable basis in fact or
law to assert that no public right-of-way ever existed or was created. The Court finds that
this appeal was brought with a reasonable basis in fact and in law. Therefore, Respondent
Buell is not entitled to attorney fees, and no attorney fees are awarded.
V.

CONCLUSION

For the reasons set forth above, Worley Highway District's Validation Order in the
matter of Road Validation Petition for Road No. 20 in Worley Highway District is
affirmed.

-tl

SO ORDERED this

_LL day of April, 2018.

Rich Christensen,
DISTRICT JUDGE
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Attorney for Appellants
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
RICHEL FAMILY TRUST, by Darleen
Sheldon, Donald Richel and Marla Gray as CoTrustees,
Petitioners/Appellants,

Case No. CV-2016-3904
NOTICE OF APPEAL

vs.
WORLEY HIGHWAY DISTRICT, a political
subdivision of the State of Idaho; and JEANNE
BUELL,
Respondents.
To:
The above-named Respondents, WORLEY HIGHWAY DISTRICT and JEANNE
BUELL; and to their attorneys of record, Susan P. Weeks, 1626 Lincoln Way, Coeur d’Alene, ID
83814-2971, and Dennis M. Davis and Laura L. Aschenbrener, 608 Northwest Blvd., Suite 300,
Coeur d’Alene, ID 83814 respectively; and to the Clerk of the above entitled court.
Notice is given that:
1. The above-named appellants appeal against the above-named respondents to the Idaho
Supreme Court from the Memorandum Decision and Order on Judicial Review entered in
the above entitled action on April 18, 2018, Honorable Judge Richard Christensen
presiding. A copy of the Order being appealed is attached to this notice.
2. Appellants have the right to appeal to the Idaho Supreme Court, and the order described
in paragraph 1 is appealable under and pursuant to Rule 11(a)(2) I.A.R.
Notice of Appeal
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3. A preliminary statement of the issues on appeal which the appellants intend to assert is
provided below; provided, such list shall not prevent the Appellants from asserting other
issues on appeal:
a. Did the District Court err in affirming the validation of a public right-of-way
across the Appellants’ real property on the grounds stated in the District Court’s
Memorandum Decision and Order?
b. Does the validation of a public right-of-way across the Appellants’ real property
without a valid conveyance of that right-of-way cause an unconstitutional taking
of private property for a public purpose without just compensation?
4. No order has been entered sealing all or any portion of the record.
5. Appellants request the preparation of the following portions of the reporter’s transcript in
electronic format:
a. November 7, 2016 hearing on Petitioners’ motion to augment record and motion
to stay proceedings (under 100 pages);
b. March 7, 2018 oral argument (under 100 pages)
6. The Appellants request the following documents be included in the clerk’s record in
addition to those automatically included under Rule 28, I.A.R.: None.
7. I certify:
a. That a copy of this notice of appeal has been served on each reporter of whom a
transcript has been requested as named below at the address set out below:
Keri Veare
PO Box 9000
Coeur d'Alene, ID 83816-9000
Email: kveare@kcgov.us
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b. That the clerk of the district court has been paid the estimated fee for preparation
of the reporter's transcript.
c. That the estimated fee for preparation of the clerk's record has been paid.
d. That the appellate filing fee has been paid.
e. That service has been made upon all parties required to be served pursuant to Rule
20.
Dated this 29 th day of May 2018.

SCOTT L. POORMAN, P.C.

Isl Scott L. Poorman
Scott L. Poorman, attorney for Appellants

Certificate of Service
I hereby certify that on the 29 th day of May 2018, a true and complete copy of the foregoing

Notice of Appeal was delivered by email to the following:
Susan P. Weeks
James, Vernon & Weeks, PA
Attorney for Worley Highway District
By email: sweeks@jvwlaw.net
Dennis M. Davis
Laura L. Aschenbrener
Witherspoon Kelley
Attorneys for Jeanne Buell
By email: dmd@witherspoonkelley.com
lla@witherspoonkelley.com
Keri Veare
Court Reporter for Judge Christensen
By email: kveare@kcgov.us

Isl Scott L. Poorman
Scott L. Poorman, attorney for appellants
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Filed: 04/18/2018 10:48:48
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Deputy Clerk - Booth, Kathy
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
RICHEL FAMILY TRUST, by Darleen
Sheldon, Donald Richel and Marla Gray as
Co-Trustees,
Petitioners,

)
)
)
)
)
)

v.

)
)

WORLEY HIGHWAY DISTRICT, a
political subdivision of the State of Idaho;
and JEANNE BUELL,
Res ondents.
I.

)
)
)
)
)

Case No. CV-2016-3904

Memorandum Decision and
Order on Judicial Review

INTRODUCTION

Petitioner seeks reversal of Worley Highway District's ("District") decision to
validate a portion of a road running through Petitioner's property and providing access to
Respondent Jeanne Buell 's property.

Specifically, Petitioner seeks reversal of the

District's decision to validate the portion of Road No. 20 in the Northeast Quarter of
Section 34 Township 47 North, Range 4 West, Boise Meridian.

II.

FACTS

The following is a summary of the course of proceedings and the evidence
presented to the District and does not supplant the District's Findings of Fact. The Court
gives deference to the District's findings of fact contained in the Record at pp. 211-213,
many of which are specifically challenged by Petitioner and discussed later in this
Decision.
In 2016, Ms. Buell petitioned the Worley District to validate a public right-of-way
across Petitioner's property pursuant to I.C. § 40-203A. The District held a public hearing

Memorandum Decision and Order on Judicial Review - I
Page 67

and issued an order validating the public roadway. See R. pp. 47-50. Petitioner requested
judicial review and sought to augment the record. Petitioner moved to stay the District's
decision and both sides moved to augment the record. The district court found the new
evidence material to a fact-finder's decision, and the matter was remanded back to the
District to hear Petitioner's additional evidence.
Another hearing was conducted and an Amended Validation Order was issued on
July 17, 2017. R., pp. 211 -214. The District again validated the roadway after considering
the new evidence presented.

Id.

The validation contains both a portion of existing

roadway and a portion over Petitioner's land where no roadway presently exists.

Id.

Petitioner contests the District's decision only as to the portion where no roadway
presently exists.
Both Respondent Buell and Petitioner own property in the Northeast Quarter of
Section 34, Township 47 North, Range 4 West, Boise Meridian, Kooenai County, Idaho.
R ., p. 1.
In 1873, the Coeur d'Alene Indian Reservation was created, including the property
in question. R ., pp. 3, 8. In 1905, a Surveyor General's Office survey of Township 47
North, Range 4 West, Boise Meridian showed existing roads appearing to partially align
w ith what was later surveyed as Road No. 20. R. , pp. 3, 9- l 0. An August 1907 survey
also shows a road in similar alignment to Road No. 20. R., p. 3, 11-12. A 1909 map of
Kootenai County shows a road in similar alignment to Road No. 20. R., p. 177.
The Northeast Quarter of Section 34 was patented to George C. Danforth in 1916.
R. , pp. 3, 14.

Plummer Highway District minutes from August 12, 1913 reflect that

Danforth and others petitioned the Plummer Highway District for creation of Road No. 20
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as a public road and that the petition was granted. R., pp. 3, 15-18. A Release of Damages
and Deed to Right of Way ("Danforth Deed") was executed by George and Zannia
Danforth on February 7, 1914 and purports to establ ish a 50 ft. wide public right-of-way to
be known as Road #20 across the Northeast Quarter of Section 34 as surveyed between
October 11-14, 1913 upon the petition ofE.N. Kiger, B.W. Briggs and others. R., p. 3, 19.
However, the Danforth Deed itself does not contain a valid legal description, and the
viewer's report and survey notes mentioned in the deed could not be located. Id.
A road plat was created from the survey of Road No. 20 and is contained in the
records of Kootenai County. Remand R., p. 178. A map of proposed roads was prepared
from surveys collected in May, June. July, August. and September of 191 3 and was
approved by the Plummer Highway District Commissioners April 16, 1914. R., p. 27. The
map included a proposed road in the same location as Road No. 20 and the Department of
Interior approved the roads across restricted Indian lands in 1915. Id. A January 31, 1914
report indicates that Road 20 had been made passable ¾ mile in Section 33, T. 47, N. R.
4W. R., pp. 63-66.
Government Land Office Records (maintained by BLM maps and referred to as
LSR maps) show a public right-of-way consistent with Road No. 20 alignment. R., p. 28.
Road No. 20 is included in Kootenai County's historical road book map. R., pp. 3. 21 . A
1930 aerial photograph shows a road consistent with the Road No. 20 alignment. A 1939
map shows a road to the western boundary of Heyburn Park consistent with the Road No.
20 alignment. R., p. 174. A U.S. Department of the Interior National Park Service map
circa 1933 shows a road consistent with the Road No. 20 alignment. Remand R. p. 175.
Two 1933 aerial maps were provided by David White, North Region Manager of Idaho
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Parks and Recreation, and correspondence indicates a road consistent with the Road No. 20
alignment. Remand R. pp. 167-169. A 1939 Metsker Map shows a road consistent with
the Road No. 20 alignment. R., p. 96.
A 1951 aerial photograph shows a road consistent with the Road No. 20 alignment.
Augmented R. , p. 170. A Metsker Map prepared around 1959 shows a road consistent
with the Road No. 20 alignment. R .. p. 36; Tr.. p. 11, 11. 20-23. A 1981 aerial photograph
shows a road consistent with the Road No. 20 alignment on the east end of the Buell parcel
and the west end of Petitioner's property, although the middle portion is indiscernible due
to photograph quality. R., p. 171 .
A topographic map of unknown date does not show a road consistent with the Road
No. 20 alignment. R., p. 97. An aerial photograph obtained from Kootenai County's GIS
system in 2016 does not show a road consistent with the Road No. 20 alignment.
Don Richel testified that he was born in

, that his grandparents purchased the

property in 1930, and that he lived in the home on the property for 20 years. Remand Tr.
P. 8, 11. 6-7; Remand Tr., p. 9, 1. 18-p. 10, I. 18.

Mr. Richel testified that the road

continued east into the Northeast Quarter but was not improved. Remand Tr., p. 11, II. 417. Mr. Richel also testified that the road never extended across the Northeast Quarter of
Section 34. Remand Tr., p. 12, 11. 8-11.

III.

STANDARDS

Idaho Code § 40-208(6) sets forth the standards by which a district court shall
judicially review a highway district's deci sion to validate a public road. It reads in part as
follows:
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... The review shall be conducted by the court without a jury. The court
shall consider the record before the board of county or highway district
commissioners and shall defer to the board of county or highway district
commissioners on matters in which such board has appropriately exercised
its discretion with respect to the evaluation of the public interest. As to the
determination of highway or public right-of-way creation, width and
abandonment, the court may accept new evidence and testimony
supplemental to the record provided by the county or highway district, and
the court shall consider those issues anew. In cases of alleged irregularities
in procedure before the commissioners, not shown in the record, proof
thereon may be taken in the court. The court, upon request, shall hear oral
argument and receive written briefs.

I.C. § 40-208(6). As stated in the statute, the court shall defer to the board's discretionary
decisions regarding the public interest, but shall consider the issues of creation, width, and
abandonment "anew." "This Court will not substitute its judgment for that of the County
as to the weight of the evidence on questions of fact. It will uphold the County's findings
unless they are unsupported by substantial competent evidence." Sopatyk v. Lemhi Cty.,
151 Idaho 809, 813, 264 P.3d 916, 920 (2011).

"Idaho Code § 40- 208 provides the

mechanism for judicial review, which is governed by statute, and, where the statute does
not speak to a matter relating to judicial review, Rule 84 applies." Cobbley v. City of

Challis, 143 Idaho 130, 134, 139 P.Jd 732, 736 (2006).
"Erroneous conclusions of law made by an agency may be corrected on
appeal." Homestead Farms, 141 Idaho at 859, 119 P.3d at 634. However,
"[t]his Court will not substitute its judgment for that of the County as to the
weight of the evidence on questions of fact. It will uphold the County's
findings unless they are unsupported by substantial competent
evidence." Sopatyk v. Lemhi Cnty., 151 Idaho 809, 813, 264 P.3d 916, 920
(2011) (citation omitted); see also Galli v. Idaho Cnty., 146 Idaho 155, 158,
191 P.3d 233,236 (2008).

Flying A Ranch, Inc. v. Cty. Commissioners of Fremont Cty., 157 Idaho 937,342 P.3d 649,
651 - 52 (2015).
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IV.

ANALYSIS

A. Petitioner's Challenges to Specific Findings of Fact and Conclusions of Law.
Petitioner challenges the following Findings of Fact and Conclusions of Law from
the District's Validation Order:
1. Finding of Fact #4: "Between October 11 to October 14, 1913, a viewer's

report was prepared and Road No. 20 was surveyed."
Petitioner argues that this is an assumption without any supporting evidence. The
Danforth Deed itself contains the statement, "Whereas, a road fifty (50) feet in width, to be
known as Road twenty (20), was surveyed on the 11 th to 14th days of October A.O. 1913;
by W.T. Shepperd, ... " R., p. 19-20. The Danforth Deed also states that the right of way
was intended "to pass as the same was actually marked upon the ground, and according to
the field notes of the survey of the public road thereof, as made on the I 1th to 14th days of
October A.O. 1913 by W.T. Shepperd." R., p. 19-20. The statements within the Danforth
Deed itself, especially given that they are presented in past tense, are evidence that a
viewer's report was actually prepared and that Road No. 20 was actually surveyed.
Therefore, the District's finding of fact #4 is supported by substantial evidence.

2. Finding of Fact #6: "George Danforth executed a right of way deed to the
Plummer Highway District granting a 50 foot right of way across the
Northeast Quarter of Section 34."
Petitioner argues that the Danforth Deed purported to convey right of way to
Kootenai County rather than to the Plummer Highway District. However, the Danforth
Deed reflected on p. 20 of the Record states that the owners of the land described "do
hereby grant and convey ... to the Plummer Highway District" the fifty (50) foot right of
way. R., p. 20.

Memorandum Decision and Order on Judicial Review - 6
Page 72

Petitioner also argues that the Deed itself does not contain a valid legal description
of the property to be conveyed, so the Deed could not effectively grant or convey any right
of way.

Again, the Deed itself states that the Road was actually surveyed and that a

viewer's report was actually prepared. R., pp. 19-20. Additionally, the August 2, 1913
Minutes of the Plummer Highway District reflect:
The petition of George C. Danforth, et al, was read by the Secretary;
whereupon it was moved by Harvey, and seconded by Riordan, that the
petition of George C. Danforth, et al. for a public highway be allowed, and
the road therein asked for be established as a public highway to the
Plummer Highway District according to the petition on file, designated
petition number twenty (#20); upon said motion being placed upon its
passage, Commissioner Harvey voted yes, Commissioner Riordan voted
yes, and Commissioner Houck voted yes. and the motion was by the
chairman declared carried.
R., p. 16. At the time (1913), as is still required today, a sufficient description of real
property to be conveyed was required in order to transfer the property. See, e.g., Allen v.

Kitchen, 16 Idaho 133, 100 P. 1052 (1909).

That the Plummer Highway District

Commissioners voted to approve Danforth's petition to create the public road serves as
evidence that a writing containing a valid description of the right of way to be conveyed
actually accompanied Danforth's petition and the Danforth Deed. Such interpretation of
the evidence is bolstered by the statements in the Deed itself that the road was surveyed
and a viewer's report was prepared. As such, the District's factual finding is supported by
substantial evidence.

3. Finding of Fact #7: "Road No. 20 was included in the Kootenai County
Road Book which depicts accepted public roads."
Petitioner argues that the line relied upon and reflected in the Kootenai County
Road Book is unlabeled and unidentified. However, other lines reflected on the same page
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(R., p . 21) are labeled as roads, and the line approximately matches other depictions of the
location of Road No. 20 contained in the record. See, e.g., R., p. 27. While Petitioner is
correct that the inclusion of that line in the County Road Book does not validate or create a
public road by itself, the District's factual finding is supported by substantial evidence.
4. Finding of Fact #8: "There was evidence in the minutes of Plummer
Highway District from 1914 indicating Road No. 20 was maintained by
Plummer Highway District."
Petitioner does not appear to challenge the finding itself, but seeks to clarify that
the 1914 minute entry references maintenance performed in Section 33, but not in Section
34. This Court acknowledges as much, and the District' s factual finding is supported by
substantial evidence as to maintenance being performed in Section 33.
S. Finding of Fact #9: "On April 16, 1914, an approved plat of survey of
proposed roads for the Plummer Highway District included Road No. 20."
Petitioner argues that the "line passing through Section 34 as depicted on Exhibit L
[R., p. 27] is not labeled and presumably is different from the road surveyed by Warren
Shepperd in October of 1913." Again, the line passing through Section 34 as depicted on
the plat survey of proposed roads for the Plummer Highway District is consistent with
other depictions contained in the record of the location of Road No. 20. See, e.g., R., p. 21.
That the survey is certified by a "Warren T. Shepperd," the surveyor referenced in the
Danforth Deed, only lends further credence to the contention that the line depicted in the
survey reflects the right of way conveyed by the Danforth Deed. R., p. 27. The District's
factual finding is supported by substantial evidence.
II
II

Memorandum Decision and Order on Judicial Review - 8
Page 74

6. Finding of Fact #10: "In 1915, the Department of Interior approved Road
No. 20 as a road allowed in restricted Indian lands. There are now two
maps in the record showing Road No. 20 as a public road within the Coeur
d'Alene Indian Reservation."
Petitioner contends that this finding "grossly overstates the effect" of a note on
Exhibit L (R., p. 27) by the Assistant Secretary indicating that the document had been
approved by the Department of Interior. The District' s finding is supported by the survey
itself and by the map referenced in Finding #7. R., pp. 21, 27. The District's factual
fi nding is supported by substantial evidence.
7. Finding of Fact #11: "There are now t\'vo sets of aerial maps from the
1930's show Road No. 20 extending across the Northwest Quarter and the
Northeast Quarter of Section 34."
Petitioner disagrees with the District about what exactly is shown by the aerial
photos at R., pp. 29-30, 167-169. The copies of Exhibits N and N-1 (R., pp. 29-30)
contained in the Court's record are indiscernible. The copies of photos at R., pp. 167-169
are difficult to discern, but appear to show a road across the Northwest Quarter of Section
34, then turning north, and they also show some sort of road or path extending across the
Northeast Quarter of Section 34.
The District is entitled to deference on its factual findings, and the District made
this finding based on the photographic evidence it reviewed. However, based on the record
provided to the Court, this Court cannot find that the District' s Finding of Fact #11 as to
Exhibits N and N-1 (R., pp. 29-30) is supported by substantial evidence. The record only
supports the limited factual finding that one set of aerial photographs from the 1930s
shows a road across the Northwest Quarter of Section 34, then turning north, and also
shows some sort of road or path extending across Northeast Quarter of Section 34.
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8. Finding of Fact #12: "There are now two Metsker maps in the record that
identify Road No. 20 as a road within Section 34 consistent with the
Plummer Highway District Road maps and the Kootenai County Road
Book map. One was from 1939 and the other was from 1959."
Petitioner argues that (1) the maps are not consistent with each other nor are they
consistent with other docwnents in the record and (2) the maps don't "identify Road No.
20." The District does not claim that the maps show Road No. 20 in the exact same
location. The maps themselves each show a dirt road running roughly East-West through
the Northwest and Northeast Quarters of Section 34 in approximately the same location.
R., pp., 36, 95-96. Although the maps do not specifically label the dirt road shown as
"Road No. 20," they are consistent with other evidence in the record that indicates Road
No. 20 ran roughly East-West through the Northwest and Northeast Quarters of Section 34
in approximately the same location. Additionally, there does not appear to be any evidence
of any different road running roughly East-West through the Northwest and Northeast
Quarters of Section 34. The District's factual finding is supported by substantial evidence.
9. Finding of Fact #14: "No road surface exists today in the Southeast
Quarter of Section 34."
Petitioner suggests that the reference to "Southeast Quarter" may be a typo and
should be read instead as "Northeast Quarter." Petitioner is most likely correct, as the
existence of a road surface in the Southeast Quarter of Section 34 is irrelevant to the
District's validation proceedings regarding Road No. 20 in the Northeast Quarter of
Section 34. While this Court is reticent to rewrite the District's factual findings, the Court
acknowledges that Don Richel's testimony that no road surface exists today in the
Northeast Quarter of Section 34 is not disputed and there does not appear to be any
conflicting evidence on that point.
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10. Finding of Fact #16: "No evidence was presented that a formal
abandonment of Road No. 20 in Section 34 had ever occurred."
Petitioner does not appear to actually challenge this finding, acknowledging, "It is
true that there have been no formal abandonment proceedings for Road #20 in Section 34."
Petitioner's Opening Brief, p. 10. Rather, Petitioner contends that there is ample evidence
in the record to support a finding that previous road across the Northeast Quarter of
Section 34 has been abandoned. Nonetheless, this finding is supported by substantial
evidence - or rather, the complete absence of any evidence that a formal abandonment ever
occurred.
11. Finding of Fact #17: "Road No. 20 is the only public access to real property
owned by Jeanne Buell in the Northeast Quarter of Section 34."
Petitioner argues that this finding "presumes that Road #20 was validly created,
previously built, and not subsequently abandoned." This Court does not view the above
finding of fact to presume or establish that the road was formally created. The District's
ultimate decision validating Road No. 20 will be reviewed "anew" by this Court as
required by the statute. That being said, there is substantial evidence in the record to
support the finding that a road existed through the Northeast Quarter of Section 34, which
was the only route providing public access to the real property owned by Jeanne Buell in
the Northeast Quarter of Section 34.
12. Finding of Fact #18: "Based on the evidence received by the Board and the
oral testimony given at the public hearing, the public interest is served by
the validation of Road No. 20 in both quarters of Section 34. It is in the
public interest not to landlock parcels by abandonment of public right of
way."
Petitioner argues the second sentence is irrelevant because there has been no
abandonment of public right of way in this case. Petitioner further argues that the public
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interest determination is unnecessary when there is no right of way to be validated. The
Court agrees with Petitioner that any declaration of public interest regarding abandonment
of public rights of way is irrelevant in this case because the District only considered
validation (and not abandonment). However, the statute requires that "[u]pon completion
of the proceedings, the commissioners shall determine whether validation of the highway
or public right-of-way is in the public interest and shall enter an order. .. " I.C. § 40203A(3). Thus, the public interest determination was necessary.
Again, the Court "shall defer to the board of county or highway district
commissioners on matters in which such board has appropriately exercised its discretion
with respect to the evaluation of the public interest." J.C. § 40-208(6). While Petitioner
may disagree with the District's conclusion, Petitioner has not demonstrated that the
District abused its discretion in determining that validation of Road No. 20 would serve the
public interest. As such, the Court will defer to the District's evaluation of the public
interest.
13. Conclusion of Law #4: "The evidence presented supports validation of
Road No. 20 as a right of way in the Northeast Quarter of Section 34 based
on:
a. Plummer Highway District Records
b. the Release of Damages and Deed of Right of Way executed by George
and Zannia Danforth;
c. a series of maps ranging from 1903 to 2005 showing Road No. 20 in the
Northeast Quarter of Section 34;
d. a plat of Plummer Highway District roads including Road No. 20, and
showing the initial point, turning points, and terminus point of Road
No. 20; and
e. aerial photographs showing a well-worn path consistent with the road
survey line from the Plummer Highway District road maps."
Petitioner's challenge to this conclusion of law highlights the central legal issue in
this appeal which will be addressed in this section: that is, whether the District is able to
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validate a road where, after passage of more than l 00 years, the available evidence would
be insufficient to prove that the real property was initially effectively transferred. This
appears to be a case of first impression.
In this case, the Danforth Deed refers to a viewer's report and survey notes.
However, neither the viewer's report nor the survey notes can be located. Without them,
the Danforth Deed does not contain a sufficient description of the property transferred by
the Danforth Deed, so it would be insufficient to transfer title by itself if it were executed
today. However, the court evaluates the sufficiency of the deed at the time of the grant,
and the evidence in the record strongly infers that the viewer's report and survey notes
accompanied the deed and sufficiently identified the property conveyed at the time the
deed was executed.
LC. § 40-203A(l) provides the procedure and grounds for initiating a road
validation proceeding:
Any resident or property holder ... may petition the board of ... highway
district commissioners . . . to initiate public proceedings to validate a
highway or public right-of-way, ... or the commissioners may initiate
validation proceedings on their own resolution, if any of the fo llowing
conditions exist:
(a) If, through omission or defect, doubt exists as to the legal
establishment or evidence of establishment of a highway or public
right-of-way;
(b) If the location of the highway or public right-of-way cannot be
accurately determined due to numerous alterations of the highway
or public right-of-way, a defective survey of the highway, public
right-of-way or adjacent property, or loss or destruction of the
original survey of the highways or public rights-of-way; or
(c) If the highway or public right-of-way as traveled and used does
not generally conform to the location of a highway or public rightof-way described on the official highway system map or in the
public records.
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If validation proceedings are initiated, then the Board must follow the procedure in I.C. §
40-203 and the additional requirements of l.C. § 40-203A(2). Upon completion of the
proceedings, the commissioners shall determine whether validation of the highway or
public right-of-way is in the public interest and shall enter an order validating the highway
or public right-of-way as public; or declaring it not to be public. I.C. § 40-203A(3).
There is no contention that the Board failed to follow the required procedures. The
statute requires the commissioners to make a finding as to whether validation is in the
public interest but is otherwise silent as to any additional substantive findings required in
order to validate a public road. The board properly initiated the validation proceeding and
followed the procedures mandated by I.C. §§ 40-203 and 40-203A.
Petitioner's challenge is focused on the Board's substantive decision to validate the
road. Petitioner argues that the District cannot validate a highway where the deed
purporting to have conveyed the underlying real property to the District does not
sufficiently identify the property conveyed.
The statute of frauds provides that "no estate or interest in real property . .. can be
created, granted, assigned, surrendered, or declared, otherwise than by operation of law, or
a conveyance or other instrument in writing, subscribed by the party creating, granting,
assigning, surrendering or declaring the same, or by his lawful agent thereunto authorized
by writing." J.C . § 9-503.

Additionally, any written instrument purporting to convey real

property must contain a sufficient description of the property, which adequately describes
the property so it is possible for someone to identify exactly what property the seller is
conveying to the buyer. The David & Marvel Benton Tr. v. McCarty, 161 Idaho 145, 153,
384 P.3d 392, 400 (2016).
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The validation statute expressly contemplates situations similar to the one at hand
by recognizing the need for a validation procedure when, "through omission or defect,
doubt exists as to the legal establishment or evidence of establishment of a highway or
public right-of-way." LC.§ 40-203A(l)(a). Additionally, the validation statute recognizes
that validation may be appropriate even where "the location of the highway or public rightof-way cannot be accurately determined due to . . . loss or destruction of the original
survey ... " J.C. § 40-203A(l )(b). Finally, a road can be validated even if the route actually
traveled does not conform to the location of a highway or public right-of-way described on
the official highway system map or in the public records. I.C. § 40-203A(l)(c).
The present situation might be described as a combination of the first two grounds
by which validation proceedings may be initiated. Due to the unavailability of the survey
notes and viewers report referenced in the Danforth Deed, an element of doubt exists as to
the legal establishment or evidence of a public right of way. Additionally, because the
survey notes and viewers report referenced in the Danforth Deed have been lost or
destroyed, the exact location of the historic right of way cannot be determined.
However, "[s]ection 40-203A may only be used to validate an existing highway or
public right-of-way about which there is some kind of doubt. It does not allow for the
creation of new public rights." Galvin v. Canyon Highway Dist. No. 4, 134 Idaho 576,
579, 6 P.3d 826, 829 (2000). The validation statute does not allow for the transfer or
creation of new public rights. The district is not annexing or taking real property from
Petitioner, nor are Respondents seeking to enforce a contract conveying the property. This
Court finds that the validation procedure is a distinct mechanism created by the legislature
wherein a highway district may evaluate whether a highway or public right-of-way was
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previously established and may remove any remammg doubt surrounding its
establishment. Such is the very circumstance before the Court in this judicial review.
After reviewing the evidence and considering the issue of public right of way
creation anew, the Court affi rms the District's conclusion that the evidence presented
supports validation of Road No. 20 as a public right of way in the Northeast Quarter of
Section 34.

B. Public Road No. 20 was not abandoned pursuant to I.C. § 40-203(5).
Petitioner argues that if any public road or right of way ever existed across the
Northeast Quarter of Section 34, that road or right of way should be deemed abandoned
pursuant to I.C. § 40-203(5). However, in order to deem a public road or right of way
abandoned under the provisions of I.C. § 40-203(5)(a)-(c), there must be evidence showing
"that said highway or public right-of-way was created solely by a particular type of
common law dedication, to wit, a dedication based upon a plat or other document that was
not recorded in the official records of an Idaho county." I.C. § 40-203(5)(a). No evidence
was presented showing that Road No. 20 was created by common law dedication based
upon a plat or other document that was not recorded in the official records of an Idaho
county, so any existing road or right of way cannot be deemed abandoned pursuant to I.C.

§ 40-203(5)(a)-(c).
"All other highways or public rights-of-way may be abandoned and vacated only
upon a formal determination by the commissioners pursuant to thjs section that retaining
the highway or public right-of-way for use by the public is not in the public interest..."
T.C. § 40-203(5). There is no contention or evidence that the District commission, or the

predecessor commissions, made any formal determination that retaining Road No. 20 for
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public use would not be in the public interest. In fact, the District herein specifically found
that validation of Road No. 20 would serve the public interest. Therefore, Road No. 20 is
not deemed abandoned pursuant to LC. § 40-203(5).

C. No Attorney Fees are Awarded.
Petitioner Richel Family Trust and Respondent Jeanne Buell each request attorney
fees. The District did not request attorney fees. Petitioner Richel Family Trust has not
prevailed on appeal, so Petitioner is not entitled to attorney fees. Respondent Buell seeks
attorney fees on the basis that the Petitioner's arguments lack a reasonable basis in fact or
law to assert that no public right-of-way ever existed or was created. The Court finds that
this appeal was brought with a reasonable basis in fact and in law. Therefore, Respondent
Buell is not entitled to attorney fees, and no attorney fees are awarded.
V.

CONCLUSION

For the reasons set forth above, Worley Highway District's Validation Order in the
matter of Road Validation Petition for Road No. 20 in Worley Highway District is
affirmed.

-tl

SO ORDERED this

_LL day of April, 2018.

Rich Christensen,
DISTRICT JUDGE
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Scott Poorman
Attorney at Law
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Susan Weeks
Attorney at Law
e-mail sweeks@jvwlaw.net
Laura Ashenbrenner
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Seal
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Worley Highway District, Jeanne Buell

Supreme Court No. 46172
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